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ABSTRACT 


The research that culminated in this thesis was begun because of my 
involvement in teaching law to health care professionals. I found that 
there was a dearth of Canadian publication on the topic of health law. 
Thus, it was difficult to find out what the law was, and any analysis 
of its implications was rare. 

My goal was to find the Canadian law relevant to the civil liabi- 
lity of physicians, dentists, nurses and hospitals and to set it out as 
clearly as possible. Aware of the interests and needs of judges, law- 
yers, health care professionals and administrators in this area of the 
law, I attempted throughout to do an analysis of the law so that its 
strengths and weaknesses would be more apparent. Hopefully, decision- 
making by all concerned will be assisted by this review. 

In setting out the Canadian law and reviewing it, I looked to the 
law of other jurisdictions where relevant or helpful and especially to 
England, the source of much of our law, and to the United States, the 
Source of much concern about the effect of law on health care. 

Finally, I have briefly discussed two common concerns: first that 
we will suffer a "malpractice crisis" in Canada similar to that suffer- 
ed in the United States, and second that civil litigation is no longer 
a practical process for the patient seeking compensation. I have also 
made some suggestions for the future. 

In summary, the purpose of this thesis is to provide a statement of 
Canadian Jaw on the civil liability of health care professionals and 


hospitals and a commentary upon it. 
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‘CHAPTER I 


THE CONDUCT OF A CIVIL ACTION 


1. Introduction 


The legal system occupies a unique place among our society's insti- 
tutions: there is none other which influences our lives so directly 
and yet about which public knowledge is so limited. | Thus, ‘a brief 
explanation of the system is necessary. The purpose of this chapter is 
to explain to the non-legal reader some of the legal terminology and 
procedure with which he may be unfamiliar. This knowledge wil] aid in 


the understanding of the material to follow. 


2. The Canadian Legal System 


(a) Sources of Law: Stare Decisis 


The primary source of law, the body of rules which governs the be- 
haviour of members of society, is statute law, or legislation - an act 
of the Parliament of Canada or of a Provincial Legislature. The signi- 
ficance of legislation has risen dramatically in modern times, and as 


society grows in size and complexity this trend is likely to continue. 


1. For a general discussion of the Canadian legal system see Gall, The 
Canadian Legal System (1977). 


i ae hp nee ese 
aor De ch sity tel eae bs 


=i 32 nee eR eG acuny iat Kunin 
itosnth! he. awh pe an > va 


“oni. Dar, jovag SPAM patie “hn 
tie ateterper, sty Sent ariged, 24 i 
“trig 2 Aw ete 2) iatorthent ap 
$8: His, jag rvabont 4 tes to i 
satlgac ai vane i Nee ani. 


ait ba ge agai tape 
| et 
4 SY 
/ hs 


The division of legislative power between the Federal and Provin- 
cial governments is made according to sections 91 and 92 of the British 
North America Act.2 Health and medical care is not dealt with speci- 
fically by the Act, but “general legislative competence over health and 
welfare services, however, has been taken to reside at the provincial 
level."3 This explains why the law with respect to some health mat- 
ters varies from province to province. 

However, the Federal government has the right to place conditions 
on the disbursements of funds it makes to the provinces.¢ Thisaeks 
referred to as "spending power" and it is with this that the Federal 
government's role in health and welfare services is generally asso- 
ciated.° A good examples of this is Medicare. Although the Federal 
government has no right to compel a province to administer its medical 
insurance program in any particular manner, it can, and did, so demand 
in exchange for payments to help support the scheme. 

Not all problems in society are covered by legislation, however, 
and in the absence of a statute, judge and lawyers refer to the case 
law, or the common law. 

This is the body of principles which have emerged from the written 


judgments of actual court cases, and is the chief component by which 


Pe NCOlP (G0 msealuV ICL. 0.0}. 


3. Lyon and Atkey, eds., Canadian Constitutional Law in a Modern 
Perspective 789 (1970). 


4. C.M.H.C. v. Co-op. College Residences Inc. (1975) 71 D.L.R. (3d) 
ioseate200 (OntiiCeAn): 
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our legal system is distinguished from those employed elsewhere. For 
historical reasons, Quebec uses a different system, © one similar to 
those used in Continental Europe, but all other provinces in Canada are 
common law jurisdictions. 

In his judgment of a case, a judge will generally set out, among 
other things, the legally significant factors of the dispute, the re- 
sults of law which are brought into operation by those factors, and the 
reasoning he used to reach a final decision in the case. The combina- 
tion of these three elements is referred to generally as the reasons 
for decision, or ratio decidendi of the case. The judges and lawyers 
who interpret the case in the future usually articulate the ratio into 
a statement to the effect that when fact situation "X" occurs, legal 
result "Y" will be the outcome. Each one of these statements or prin- 
ciples is called a legal precedent. Several lega! precedents on 
various points of law may spring from one case. The formation of these 
precedents and their subsequent interpretation and application in other 
cases form the web of the case law structure. They provide the law 
with predictability and yet are sufficiently flexible to allow change 
to be made. 

In addition to those things comprising the ratio decidendi a judge 
will usually have a great deal more to say in the course of delivering 
his judgment. Any statements in his judgment which do not form part of 
the ratio are called collectively obiter dicta, often referred to as 


Simply obiter or dicta. These are often important and helpful as indi- 


6. A more detailed discussion of the system in use in Quebec appears 
later in this chapter. 
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cations of what the result might be when a fact situation slightly dif- 
ferent from that before the court arises before another court at a 
later date. 

The common law system is based on the principle that similar fact 
Situations should yield similar legal results. This means that a judge 
must look to the legal precedents or ratios of earlier cases for guid- 
ance in coming to a decision on the matter before him. This principle 
is referred to as stare decisis which translates literally as "to stand 
by decided matters".’ Sometimes a judge might feel that the applica- 
tion of the existing ratio to the case before him would lead to an 
unjust result. In such situations he may "overrule" the principle, 
that is, he will not apply it and may go on to state that it is no lon- 
ger the appropriate rule to be applied in cases of the type being 
decided. But the more common practice is to "distinguish" the prece- 
dent. When a judge distinguishes a case, he refuses to apply the 
principle that seems to be relevant, not because he wishes to overrule 
it, but because he believes the case before him has features which 
remove it from the scope of the rule. 

In this thesis our concern is with the application of the principle 
of stare decisis at only three levels of the Canadian hierarchy of 
courts: the supreme trial courts and the courts of appeal of all the 
Provinces, and the Supreme Court of Canada. Decisions given in the 


Supreme Court of Canada are binding on all courts in Canada,8 and 


jx Galleecsupra na. lat, 160. 


8. Because of the difference in legal systems, in some cases a 
decision of the Supreme Court of Canada on a case originating in 
Quebec may not be binding in a common law province. 
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within each province the court of appeal binds all lower courts within 
the province. Decisions from other provinces other than that of the 
court rendering a decision are not binding on that court but neverthe- 
less would be considered. High level decisions from other 
jurisdictions, for example, the House of Lords in England or the upper 
courts in Australia or New Zealand are not binding on any Canadian 
court but are extremely persuasive authority. Similarly, obiter dicta 
from any source, even Canadian, is not binding, but if it is from a 
high level court it may have persuasive value. 

Decisions from American courts are rarely cited for authority in 
Canada. But while they are neither binding or even persuasive to a 
Canadian court they are sometimes helpful when decisions are required 
on matters which have not yet come before our courts, but have been 
decided in the United States. Their search for solutions to some of 
these problems can sometimes suggest a logical resolution to the dif- 
ficulty or indicate a pitfall to be avoided. However, caution must 
always be exercised when referring to American law because of the great 


differences between our two legal systems. 


(b) The Legal System of Quebec 
(i) The common law and the civil law systems 


While the common law and the civil law systems are similar in some 


respects, their approaches to the law are fundamentally different.? 
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We have seen that under the common law system, rules of law are 
generalized from the decisions of particular cases. The civil law 
system is the reverse of this process; cases are decided according to 
an accepted set of priniples codified in the Civil Code.!0 For this 
reason courts in civil. law systems are not bound, in theory at least, 
by the doctrine of stare decisis, hence a judge in the civil law system 
can apply the Code to suit the dictates of justice and be less concern- 
ed than his common law counterpart about departures from traditional 
interpretations of the Code, or about setting a "bad precedent", |! 
However, while the Code and common law have different reasoning and 


techniques, both offer identical results in the medical law areas. !2 
(ii) Sources of Law 


If the Code is clear and relevant to the matter at hand it must be 
applied. !3 In cases where matters are less clear, a civil law judge 
may make reference to the following to aid him in his decisions: 

(a) other articles in the Civil Code 
(b) The reports of the Commissioners, 


(c) la doctrine 
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ae See Crepeau, Kirkland-Casgrain, The Quebec Civil Code in 
Contemporary Issues in Canadian Law for Nurses 15 at 17 (1973). 


13. Castel, The Civil Law System of the Province of Quebec 187 at 218, 


234 (1962). See also Mignault, The Authority of Decided Cases 


(1925) 3 Can. Bar Rev. 1. 
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(d) Ja jurisprudence. 

The spirt of the Code is that it is an organic whole, and so other 
articles in the Code will be consulted to see if they give indications 
of how the particular article is to be applied. 

It is the task of the Commissioners to research the law and to 
bring about reform of the Code in the form of amendments and addi- 
tions. Their reports indicate the source of a particular article, the 
State of law prior to its enactment, and their intentions and goals in 
bringing about the various amendments and additions. When an article 
has been derived from French law, French authorities may be considered; 
if there is similarity with English law, then English authorities may 
be consulted. However, these aids are for guidance only and are not to 
be made part of the Code. |4 

If, after referring to the Code and consulting the Commissioner's 
reports, the Court requires further assistance, it will consider la 
doctrine and then la jurisprudence. La doctrine is the name applied to 
the legal writings of judges, practicing lawyers and law professors. 
The work of the academics enjoys no such status in the common law 
system, and even in Quebec, there are not enough authors to provide a 
foundation of written legal opinion sufficient to make la doctrine a 


major source of law. |9 


14. Walton, The Scope and Interpretation of the Civil Code of Lower 
Canada (1907). Note that as in the common Taw povinces reports of 
debates of provincial legislature cannot be consulted. See Castel, 
Wardieod. a 


15. Tanguay v. Can. Elec. Light Co. (1908) 40 S.C.R. 1 at 34 per 
Girouard J. 
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The lack of Quebec doctrine is one reason that la jurisprudence, 
the case law, is more important there than in other civil law jurisdic- 
tions. Although much has been written about whether the doctrine of 
stare decisis has been adopted in Quebec, !6 the best opinion appears 
to be that it has not, even if the decision in question is from the 
Supreme Court of Canada. !/ However this theroretical freedom is 
tempered by conservatism and common sense; la jurisprudence will be 


heard with respect and found persuasive if the reasoning is sound. 


(c) Types of Legal Action 


Three types of legal action most commonly involve doctors: a dis- 
ciplinary action brought by his professional association, a criminal 
action brought by the Crown, or a civil action brought by a patient. 
The last of these is the major topic of this thesis, and accordingly 
its attendant procedures will be emphasized in this chapter. However, 
some remarks with respect to the first two ought to be made at this 
point. 

The disciplinary action is commenced by the professional associa- 
tion against a doctor who has breached the standards of ethics or 
practice of the association. The case is not initiated within the 


court system but is held before various tribunals established for the 


16. See Friedmann, Stare Decisis at Common Law and under the Civil Code 
of Quebec (1953) 31 Can. Bar Rev. 723; Walton, supra n. 14 at 109; 
Castel, supra n. 13 at 229. 


Ime Castel, supra n. (13):at 229. 
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purpose by the association. The penalties may range from a mere repri- 
mand to a fine, suspension, or even permanent explusion from the 
profession. The action is designed to enable the assocation to main- 
tain consistent levels of competence. Rules have developed which 
ensure that a fair hearing will be given by the tribunal, and in the 
event that a doctor is dissatisfied with his treatment, recourse to the 
courts is generally available to determine the validity of the tribu- 
Polese ruling. 

A criminal action is commenced by the Crown against those who vio- 
late the criminal law, and exists for the protection of society. 

Examples of offences for which a doctor could be charged in the 
criminal proceedings would be causing another's death, if his conduct 
amounted to “criminal negligence" within the meaning of the Criminal 
Code, |8 or performing an illegal abortion, !9 both of which carry a 
maximum penality of life imprisonment .©2 

Before turning to the civil action, three points ought to be noted 
about the disciplinary and criminal actions. First, both of these are 
punitive in nature; they provide no compensation to a patient who has 
been injured by the wrongful act of a doctor. Second, they are both 
brought by an independent institution established to protect the 
public. Third, a single wrongful act of a doctor could conceivably 


result in the bringing of both of these actions as well as a Civil 


iceecr minal. COde,ik.s-UevilG/0,0C...C-34 5 Szez03. Such actions: are 
extremely rare. 
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action by the patient. In contrast to the actions just discussed, the 
civil action is designed to compensate a person who has been harmed by 


the wrongful act of another and is initiated by the person harmed. 


3. The Civil Action 


Just as legal actions in general are classified as "disciplinary", 
"criminal", or "civil", the civil action itself is further classified. 
The label attached to a given civil action is determined by the nature 
of the legal wrong alleged to have been committed.¢! However, 
regardless of the classification of the civil action, the procedure 
followed in bringing the action is essentially the same. 

Our legal system utilizes a method of fact-finding called the ad- 
versary system. Under this system, the party to the action adopts a 
partisan viewpoint and does everything in his power and within legal 
restraints, to prove the facts as he alleges them to be, and at the 
Same time, to disprove the facts as his opponent alleges them to be. 
Theoretically the strenuous promotion of both aspects of the conflict 
before an impartial judge or panel of lay persons (a jury) results in 
the truth's being found. 


However, as pointed out by Mr. Justice Haines: 24 


21. The types of civil actions are discussed generally infra Chapter 3. 


22. Haines, The Medical Profession and the Adversary Process (1973) 11 
OsHebLsd. 4) -at: 42. 
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Doctors do not take kindly to the adversary system. It is entirely 
foreign to their way of settling disputes. When they disagree on a 
diagnosis or treatment technique, they attempt to resolve it by 
obtaining the assistance of more experienced scientists and each 
joins in an objective search for the truth. It would be unthink- 
able for them to refer the matter to an independent layman, whether 
he be judge or jury. Even if they did, there are no specialist 
judges in malpractice matters and the majority, have no training in 
basic anatomy and physiology...the great bulk of bad results from 
medical care arise in a terribly grey area where the law may see 
negligence but medicine sees merely an unexpected occurrence in a 
very inexact art. Here we must recognize the difference in think- 
ing between lawyers and doctors. The lawyer is armed with the most 
accurate diagnostic instrument, the "retroscope". With twenty- 
twenty vision he seizes on the unfortunate result, second-guesses 
the doctor and charges him with fault, although at the time of 
treatment the symptoms and the various tests presented a very foggy 
picture and resulted in a complex, differential diagnosis. 


In addition to this, a doctor, when put on the witness stand in 
court as defendant or expert witness will find himself "...attacked by 
the other side on what he has heard, seen and remembered, and then for 
good measure, he may find his credibility questioned."23 

Realizing that our legal process is by tradition an adversarial one 
will facilitate a better understanding of "civil procedure", the name 
given to the series of procedural steps required to commence the action 
in the courts and bring it to completion. This section of the chapter 
describes the civil procedure of the provinces of Canada. All the pro- 
cedures and the documents to be described are found in one form or 
another in all the provincial jurisdictions, including Quebec, there 
being only minor differences in detail and nomenclature among the pro- 
vinces. The nomenclature used in this discussion is that of the civil 


procedure rules of the Province of Alberta.¢4 


24. See Alberta Supreme Court Rules, Alta. Reg. 390/68 (1968) as amended. 
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(a) The Complaint 


The complaint is not a part of the formal procedure, but neverthe- 
less is the starting point of most civil actions. The aggrieved 
patient or his lawyer contacts the doctor and makes an informal demand 
for compensation. Although the doctor may be of the opinion that he 
was at fault and that the claim is justified and may decide to pay the 
demand or a portion of it, he ought to be cautious about adopting this 
course of action. Most Canadian doctors belong to the Canadian Medical 
Protective Association and should consider the advice it gives to its 
members .°° 

The doctor fevineitise the demand altogether, and the patient might 
Simply drop the matter. Nevertheless, the doctor should keep copies of 
any correpondence relating to the incident, or, if the demand was oral, 
compose a memo on the subject immediately, containing such details as 
the date of the demand, the injuries complained of, the misconduct al- 
leged, the amount asked and his own statements to the patient. Should 
the patient then later change his mind and decide to proceed with the 
action,©© the doctor will have a record of the earlier decision. If 
it is evident that the patient intends to pursue the matter then any 
further attempts by him or his solicitor to communicate with the doctor 


Should be referred to the doctor's lawyer. 


25. Canadian Medical Protective Association, Constitution and By-Laws 
C1973), 


26. Under various provincial statutes, a person must start his action 
within a certain time period, called a limitation period; however, 
some of these periods are fairly long - up to six years, depending 
on the circumstances. 


rie \ : 9 ; j 9 
Ie re x . -' - - rae Sy. Vay 


n _ tbl eae a 
A | oa a s re 
5 Mole ih ; 
2 1 4 
y _ - 
ae ay 
ais a> me a) 
. \ ; re Mies t 
; bi 5 i 
@ , Yon ta { “ib - I - 
= wire 
; e ” { 
mG rb 
, wal ‘ y 


a ru 


Avet aR PRE waco ei vist 4e ey 4 ‘ed 
bo. 8 DR Ya ie Siva Mem par awe 
4 i, As aise | “te uae aha Bao 


ath ‘ivy e wh itl Trias ay 7 aah pat i ii oak Pt ‘ ie 
} x a ie 
‘roy PRE iy rr ay A » a Oa J ange re ' us ‘te ae 


Nig. ; 
a: ' ; -. * a 
chee oy eRe Sot Crane isha ies ‘dina ) 320) 4 10 : 


 ¢anys Ome | , PAA Cu he Hime Suen! bi ce iva 


hoe ; . ora are: | 
eras Or “4 veda ie pie Ng annie rer 
A eos iy An, itt, ny anit ey, fh {wot oc, 
5 daw Wahine a, hoe eo: ae ea a seat eta nD 


4 ahrete wise NG +e of lado ion roa ‘alia sibs a 
rani) fy pn ahs PU a + : i iS a)! ae nar ; 


eT pai 
ol © ane 


7 7 ML e nad ho ‘7 : ad 
late p ANGLE ee” 33 ) Ky Aeris a iain ent at Docu ) seid 
ie y i Pa _ : 


hie a 1S SOG. ti wey T aa uf sibs bin i: ‘a ey a fo 
a i” re, | ven , 

al at: re i Se ath) o hy } 
. ni 7396 50 PSaady | i brass oye eet 


} Lies 
creoniaAs oertEm 4 sul he ie eh Ny dt st Duane : 


(me wir OS w SIS EnUMbs Sed Oe OTAG aT Loin 
; : i he i : ips q 4 ne [ 
\ way Wai “et us ait dtd oe rae : 

ap Say ' ane ; 
Ae A eal 


3 = im) -_ 


7 


— ONS MOUS TEAC). ha het sors Avavts satorh” a 


inl bie. 2nd) faun ney, MH ah rege Tata y 


ia 
“huni se eT toad’ © ‘ A eee’ 
giveteiod ee 2a? ia i sists P58 8 ie 


e o 7 as le ; 


13 


All provinces have limitation statutes which set out a time within 
which a doctor must be sued or the action will be barred. Because most 
provide that the limitation period starts to run from the time that 
professional services are terminated, the doctor might also consider 
terminating the doctor-patient relationship. If this course of action 
is taken, the adoption of safeguards against being sued for abandonment 
as well will of course be necessary.¢/ 

The doctor will most likely be made aware of the patient's inten- 
tion to continue his claim by the receipt of a formal document drafted 
by the patient's solicitor and issued through the court. This brings 


us to the first stage of formal civil procedure. 


(b) Pre-Trial Procedures 


The pre-trial procedures can be broken roughly into two cate- 
gories: pleadings and discoveries. The former are a series of 
documents exchanged between the parties to the action which serve to 
clarify the issues in contention, while the latter give the parties an 
Opportunty to obtain a "sneak preview" of each other's case before 
trial. In many cases, the information obtained through the pleadings 
and discovery stages of the litigation (as the formally commenced civil 
action is referred to) leads to an early settlement of the dispute, 


saving both parties the expense and inconvenience of a trial. 


27. See infra Chapter 2. 
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The formal document sent by the patient (to whom we will now refer 
as the "plaintiff", the name given to the person who sues) and received 
by the doctor (to whom we will now refer as the "defendant", the name 
given to the person who is sued) is the first document in the pleadings 
and is called a Statement of Claim. It contains a statement of the 
facts leading to the dispute, as alleged by the plaintiff, the 
particulars of the legal wrong upon which his claim is based and a 
demand, called a "prayer", for a specific sum of money, called 
"damages". 

In response to the Statement of Claim, the defendant's lawyer pre- 
pares a document called a Statement of Defence. It may contain an 
alternate version oF the facts, where the defence is based on a diffe- 
rence in fact, or it may be only a simple denial of all the allegations 
made by the plaintiff in the Statement of Claim. There will also be a 
prayer that the action will be dismissed. This document must be filed 
with the court and served on the plaintiff within a short time of the 
service of the Statement of Claim on the defendant.°8 If this period 
is exceeded, the plaintiff may “note the defendant in default" and sub- 
sequently obtain a "default judgment', a formal entry on the court 
record that he is entitled to his compensation. For this reason it is 
crucial that a doctor in receipt of a Statement of Claim contact his 
lawyer immediately. 

In most actions, numerous other documents appear among the plead- 


ings. However, they are rarely seen by the doctor himself and need not 


28. For example, 15 days in Alberta: Supreme Court Rules, supra n. 24, 
58501 )(b). 
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be described in detail here. When all the necessary documents have 
been exchanged or filed with the court, or both, it is said that the 
pleadings are closed. 

Following closure of the pleadings the discoveries will be held. 
There are generally two discoveries: the discovery of documents and 
the examination for discovery. 

The discovery of documents gives each party the right to examine 
all the correspondence, charts, photographs, or “records of any 
kind"? that the other party has in his possession or control and 
which bear upon the litigation. The party whose documents are being 
"discovered" must prepare a list of all the relevant documents he has 
or can obtain and must swear an "affidavit" to the effect that the list 
is complete. It is vital that the list be actually complete: swearing 
a false affidavit amounts to perjury and carries a maximum prison term 
of 14 years.30 This does not mean however that a party must release 
documents which for one reason or another are "orivilegea".>! Such 
documents he can object to producing and if a dispute arises over 
whether the objection is valid or not, a judge will rule on the matter. 

The examination for discovery usually follows the discovery of doc- 
uments. It is a meeting attended by the parties to the action, their 
counsel and a court reporter. Each party is questioned and answers are 


taken down in shorthand by a court report and are typed into a tran- 


Script. 


po. ede SP 1186 (1)< 


30. Criminal Code, supra n. 18, s. 122. 


31. See infra Chapter 2. 
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At the examination for discovery counsel has much wider powers of 
questioning than are permitted at trial, and the party must generally 
answer any question that is relevant. Following the examination for 
discovery both lawyers receive a copy of the transcript and at the 
trial, each counsel may read into the trial record as part of the evi- 
dence to support his client's case, as many of the questions and 
answers as he wishes from his discovery of the opposing party. He 
cannot of course read in a segment whose meaning has been altered by 
its removal from context. The major advantage of the examination for 
discovery is that the parties learn much about the strengths and weak- 
nesses of each other's case. It is for this reason that many law suits 


are settled after the discovery stage of the litigation. 


(c) The Trial 


The trial is the forum in which the plaintiff seeks to prove his 
case against the defendant. He must prove all the facts which give 
rise to the legal basis for liability, and then convince the court with 
legal argument that the precedents indicate that the factors proven 
Support a finding of liability on the part of the defendant. Unless he 
is successful in doing all of this, the action will be dismissed; and 
in most actions, even if he is successful he must also prove to the 
court his damages, that is, the extent of his injuries, both physical 
and financial. 

The trial is conducted on a witness-by-witness basis. The plain- 
tiff, because he has the onus of proof, calls his witnesses first. 


After each witness is questioned in "examination-in-chief" by the 
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plaintiff's lawyer, he is then "cross-examined" by the defendant's 
lawyer. After all the plaintiff's witnesses have been heard, his docu- 
mentary evidence placed before the court, and the desired portions of 
the transcript from the discovery read into the court record (that is, 
dictated by the plaintiff's counsel to the court reporter) the defen- 
dant then proceeds in a similar manner. 

After all the evidence, verbal and documentary, has been placed 
before the court (usually, in medical liability cases in Canada, com- 
prised of a judge alone rather than a jury) the judge will give his 
judgment. He may do so immediately, or "reserve judgment" and deliver 
it at a later date. When delivered, it will generally deal with both 
liability and damages. 

It is important to distinguish between proof of liability and proof 
of damages. Proof of liability involves the court in an investi- 
gation of the question, "Who was at fault in causing the plaintiff's 
injuries?". Proof of damage involves only the question "Regardless of 
who, if anyone, is responsible for the injuries, what is the approp- 
riate amount of money to compensate the plaintiff for his loss?". 

In his Statement of Claim, the plaintiff will as a result have 
claimed two types of damages: special and general. Special damages 
are awarded to compensate for out-of-pocket expenses borne by the 
plaintiff up to the date of the trial and include such items as costs 
Of medical care, loss of wages, cost of renting prosthetic equipment or 
hiring private nursing care. General damages are awarded to compensate 
for pain and suffering, loss of amenities of life, diminution of life 


expectancy and the like and are of course rather arbitrary in quantum. 
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Usually the amount of general damages claimed by the plaintiff is 
inflated and is substantially reduced by the trial judge. 32 

In certain kinds of actions33 where the defendant's behaviour is 
intentional and particularly reprehensible, punitive or exemplary dam- 
ages may be claimed. They are in essence an imposition of a penalty 
upon the defendant in the form of extra damages to the plaintiff. 

Even if the action is dismissed, the trial judge will usually 
assess the damages. This iS done in case an appeal court disagrees 
with the trial judge and imposes liability on the defendant. Should 
this occur, the earlier assessment of the damages by the trial judge 
will save the parties the expense and inconvenience of re-litigating 
the issue. | 

At the end of his judgment the trial judge will also make an award 
of "costs", usually to the party who has been victorious in the 
action. This means that the party in whose favour costs have been 
awarded is entitled to collect from the other party a portion of his 
legal expenses, calculated accordingly to tables found in the rules of 


34 Note that only a portion of the 


procedure in each jurisdiction. 
legal expenses incurred by a party are recoverable: not the total 


amount of his lawyer's fee. 


32. In the case of special damages, the parties generally come to 
agreement on the amount prior to the trial. 


33. See infra Chapter 3. 


34. See, for example, Supreme Court Rules, supra n. 24, Schedule C. 
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(d) Post-Trial Procedures 


Following the trial, the unsuccessful party has a short period of 
time from the date of formal entry of the judgment at the office of the 
Clerk of the Court to file a Notice of Appeal.3° This is a document 
directed to the other party (called the respondent) informing him that 
the unsuccessful party (called the appellant) intends to appeal the 
decision of the trial judge to the court of appeal of the province. 
This initiates another series of procedures which need not be dealt 
with in detail here. The decision whether to appeal or not must be 
made in each case by the client with the advice of his lawyer. 

Whichever party loses at the provincial court of appeal can apply 
to the Supreme Court of Canada to appeal the decision to that court. 


Under the Supreme Court Act3® Jeave will be granted: 3/ 


...where, with respect to the particular case sought to be 


appealed, the Supreme Court is of the opinion that any question 
involved therein is,...of such a nature or significance as to war- 


rant decision by it.... 
If leave is granted, the litigants enter another procedure leading to 
the hearing of the case in the highest court in the land, the decision 


of which is final. 


35. For example, 20 days in Alberta: Supreme Court Rules supra n. 24, 
S77 506: ita 


SOURS ee LO L0sr Co S= 19. 
37... Id- So 41(1)fre-enz 1974-75-/6, ¢.18, s.-5]. 
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This has been a brief summary of the legal systems and the civil 
procedures employed in Canada. Much detail has been omitted in the 
interests of providing those not familiar with the legal system with a 


basic understanding of its features. 
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CHAPTER II 


THE DOCTOR-PATIENT RELATIONSHIP 


1. Nature of the Relationship 
(a) Historical Development 


The legal relationship of doctor and patient has been described 
differently over the past six centuries. | Originally the medical 
profession, like that of apothecary, barbering and innkeeping, was a 
"common calling". This meant that when a doctor practised medicine a 
duty to his patient came into being. In order to protect the public, 
certain legal constraints were placed on the exercise of that duty. 
The doctor had to use proper care and skill@ because the law required 
ae 

Upon the development of the law contract, this original 


delictual? basis for liability was superseded by a contractual 


1. The first reported case against a doctor is dated 1374 and was an 
action against a surgeon. Morton's case (1374) 48 Edw. III f6 pl 
lie 


2. Holdsworth, 3 History of English Law 385-6; Everard v. Hopkins 
(1615) 2 Bulstrode 332, 80 E.R. 1164 (K.B.). 


3. See Black's Law Dictionary 514 (4th ed. 1968). The term is “wider 
in both directions" than the term "tort" which is often used as a 


synonym. 
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one.* The offer could be found in the patient's request for treat- 
ment and the acceptance in the doctor's commencement of care. 
Consideration was not a problem unless the patient was unable to pay. 
In such circumstances the law of contract was strained somewhat and it 
was held that the patient's submission to treatment was sufficient con- 
sideration for the doctor's services.? Many terms of the contract 
were implied by law, as for example, that the doctor possessed and 
would use due care and skill© and thus the most common contractual 
relationship could be described as one of an implied contract between 
doctor and patient. There may have been some doctors and patients who 
left nothing to be implied but set out the exact terms of their agree- 
ment in an express contract. 

The past century and a half has been dominated by the tort of neg- 
ligence. It is therefore not surprising that the liability of the 
doctor came to be judged by its principles.’ The "common calling" 
which gave birth to the concept of duty in the doctor-patient relation- 
Ship contained within it the seed of the negligence action which sprang 


to life in the fertile environment of the Industrial Revolution.® 


4. Holdsworth, supra n. 2 at 448; Cheshire and Fifoot, Law of Contract 


(8th ed. 1972); for the American expression of this see Leighton v. 
Sargent (1853) 27 N.H. 460, 59 Am. Dec. 388 (N.H.S.C.). 


5. Coggs v. Bernard (1703) 2 Ld. Raym. 909, 92 E.R. 107 (K. 
pene v. Bank of Montreal [1918] A.C. 626 at 657 (H.L. 


6. Statermtv.iiBaker 1(176/.)! 2 Wise KiB.2.359.005)-2. R G60:. 


Be) 
We 


7. See infrac. 5. Note that some patients may not have capacity to 
contract, e.g., psychiatric patients. 


8. Fleming, The Law of Torts 102-3 (4th ed. 1971). 
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Thus, for nearly a century most actions against doctors have been based 
on negligence.9 

During the transition periods when the characterization of the re- 
lationship changed from common calling to implied contract and finally 
to negligence there was confusion about the proper way to plead a 
case, 10 Some judges were prepared to allow the plaintiff to recover 
damages if it seemed fair. They would not "look with eagle's eyes [at] 
the evidence" and preclude recovery because the case had a technical 
defect.!! This was not aS onerous as it might seem because the duty 
of a doctor to his patient was essentially the same whether found in 
the practice of a common calling, in the term of an implied contract, 
or as the fulfillment of the appropriate standard of care in the modern 
negligence action. !2 

The duty of care that is born as soon as a doctor undertakes the 
medical treatment of a patient has been fostered by the medical profes- 
sion for centuries !3 and is now held to exist independently of any 
contract between doctor and patient. There is a duty to use reasonable 


care, skill and judgment when a doctor attends to an unconscious 


9. Edwards v. Mallan [1908] 1 K.B. 1002 (C.A.). 

10. Everard v. Hopkins supra n. 2; Edwards v. Mallan id. 

1]. Slater v. Baker supra n. 6. 

12. Roe v. Minister of Health; Woolley v. Same [1954] 1 W.L.R. 128 at 
Bee Perea See CA) Nathan, Medical Negligence 7 


13. Oath of Hippocrates infra at 25. 
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patient who cannot be held to have voluntarily submitted!4 or when a 
third party is paying for the service.!5 A doctor need not undertake 
the care of a patient but once he has done so he must exercise proper 
care and skill. 16 

The ancient and honourable profession of medicine nurtured the 
development of the doctor-patient relationship into one of trust and 
confidence. The law raised its expectations accordingly but has not 
always given protection in the courts to this trust since there is no 
privilege extended to the communications between doctor and 
patient. !/ The doctor, like the lawyer but unlike the architect or 
engineer, |8 is in fiduciary or trust relationship with his 
patient.!9 This means the doctor has a duty to act with utmost good 


faith: he must never allow his professional duty to conflict with his 


14. Everett v. Griffiths [1920] 3 K.B. 163 (C.A.); Matheson v. Smiley 
h19S2 92" D. EaRen7eza(Mams CeA.)). 


LOMEECGar Va Lamont hig 4:eocGercrs (Comoesse)) DUE See infra at p..29. 


tos Hurley Vv. Eddingrield (1901) 59 Nb. 105a° (Ind. S.C.); Godfrey, 
Emergency Care: Physicians should be placed under an affirmative 
duty to render essential medical aid in emergency circumstances 
US Cavit. Bavis Le Rev. %246 cate249.. 


7. See-infra at p. 933. 


18. Bagot v. Stevens Scanlon & Co. [1966] 1 Q.B. 197 (Q.B.D.). See 
also Bache case referred to at [1973] L.S.U.C. Lec. 156. 


19. Kenny v. Lockwood [1932] 1 D.L.R. 507 (Ont. C.A.); Halushka v. Uni- 
versity of ‘Sask. (1965)°53 D:L.R. (20) 436 .(Sask...C.A.)s Smith v.. 
Auckland Hospital Bd. [1965] N.Z.L.R. 191 (N.Z.C.A.); Hopper, The 
Medical Man's Fiduciary Duty (1973), 7 Law Teacher 73. The rela- 
tionship has been compared to that of parent and child, man and 
wife, confessor and penitent or guardian and ward. Henderson v. 
Johnston [1956] O.R. 789. 
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personal interests; 20 he must not mislead his patient. This fidu- 
ciary duty is the foundation for the requirement that his patient's 
questions be honestly answered and that any consent obtained be an 
informed one.2! It is also the reason that fee-splitting is 
illegal.22 , 

In summary the relationship of a doctor and patient results in the 
creation of a duty owed by the doctor to the patient. The duty has 
both legal and equitable aspects. Historically it has been part of the 
law of common calling, implied contract and negligence. The doctor's 
duty in modern times is within the flexible framework of negligence and 
it is to use reasonable care, skill and judgment in the practice of his 


profession. 


(b) Characteristics 


The doctor-patient relationship begins when the doctor agrees to 
treat the patient who has expressly or impliedly requested his ser- 
vices. This is true whether or not the doctor is paid.23 Ethical 


consideration aside, the doctor is not required to accept any 


20. Ralston v. Tanner (1918) 43 0.L.R. 77; Wasmuth, Law for The Physi- 
cian, Lea and Febiger, Philadelphia, 1966. 


21. Kenny v. Lockwood supra n. 19; Reibl v. Hughes (1977) 16 O.R. (2d) 
306; on appeal a new trial was ordered (1978) 6 C.C.L.T. 277 (Ont. 
C.A.); Dickens, Contractual Aspects of Human Medical Exper imenta- 
tion (1975)sn25 .Usielsde at : 


22. Henderson v. Johnston supra n. 19. 


23. Speller, Law of Doctor and Patient (1973); Haines, Courts and 
Doctors (1952) 30 Can. Bar Rev. 483 at 487. 
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patient.24 He may even refuse a patient though no other doctor is 
available.©? 

Once the relationship exists however, the doctor is obliged to 
attend the patient for as long as good medical practice requires. 
Factors relevant to determine what length of time this might be include 
the patient's condition, the nature of the illness, and the availabi- 
lity and quality of other medical care.©6 

The patient may dismiss the doctor at any time?’ but the doctor 
must be very cautious should he decide to terminate the relationship. 
The doctor should give a patient reasonable notice that he plans to 
discontinue his services. The best way to do this is to write a letter 
to the patient explaining the situation and allowing time for the 
patient to obtain other medical assistance. If possible, the document 
Should be given to the patient or sent by double registered mail. 

When a patient in need of treatment has severed the relationship 


with the doctor or discharged himself from hospital, the doctor is in a 


strong position to prove he did not abandon the case if he has a state- 


24... Nathan, supra n.. 12. 
axa see authomities listed supra ni. 16. 


26. Baltzan v. Fidelity Ins. Co. [1932] 3 W.W.R 140, affirmed without 
reasons [1933] 3 W.W.R 203 (Sask. C.A.); Stark v. College Phys. & 
Surg. of Sask. (1965) 52 W.W.R 157, affirmed without reasons 

-W.R. 121; Stetler and Moritz, Doctor and Patient and 
the Law 123, 4th ed., C.V. Mosby, St. Louis, 1962. 


27. In an early case, Town v. Archer (1902) 4 0.L.R. 383 at 386 it was 
said that consulting another doctor without the knowledge of it by 
the first is tantamount to a dismissal of him. It is doubtful 
whether this applies today. 
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ment to this effect signed by the patient.28 Whatever the action or 


reaction of the doctor to the termination of services, it must be 
reasonable in the circumstances, or he may be found liable for abandon- 


ment of the patient.°? 


Whether an urban specialist with weekly office hours or a rural 
general practitioner who makes house calls, the doctor is free, within 
the doctor-patient relationship and with the patient's consent, to 
determine time, place and type of medical treatment .20 

The roles of the doctor and patient have received close scrutiny 
from the social scientists who believe that the type of relationship 
may have a profound effect on the practice of medicine.3! The tradi- 
tional relationship is one in which the patient is passive and the 
doctor active, as in the emergency situation. Another common type of 
interaction is one in which the doctor, like the parent, gives guidance 
and direction and the patient, like the child, is expected to 
co-operate. It is assumed the both doctor and patient are actively 
working in the patient's best interests. For some patients with 
chronic diseases the relationship of mutual participation may be more 


suitable: the doctor is helping the patient to help himself. Critics 


28. Speller, supra n. 23; for suggestions as to proper statements see 
Stetler and Moritz, supra n. 26. 


29. Waltz and Inbau, Medical Jurisprudence 147, MacMillan Co., New 
York, 1971; See also Rosenthal, Physician's Abandonment of Patient 
(1975) 7 N. Carolina Cent. L. Jd. : 


30. Louisell and Williams, Medical Malpractice, Matthew Bender, New 
York 1969; See also Waltz and Inbau, id. at 149. 


31. Szasz and Hollender, The Physician-Patient Relationship in Gorovitz 
et al., Moral Problems in Medicine, Prentice Hall, Englewood 
CUTiS ON Al 1976. 
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of the active-passive and guidance-co-operation relationships say the 
doctor is too much in control and the patient is vulnerable to exploit- 
ation. The doctor is told to stop playing the traditional "father 
image" role.3¢ A more reasonable approach would seem to be for the 
modern doctor to remain in control of diagnosis and treatment but where 
possible to assist the patient to be an informed, active participant. 
In whatever role the doctor is seen, he gives and the patient ex- 
pects to receive, certain reassurances. But the doctor is not an 
insurer of his patient's health. He does not normally warrant that his 
treatment will be beneficial nor does he guarantee a cure.33 [t may 
be otherwise if the doctor has entered into an express contract to pro- 
duce a cure or Sinead results.°4 The distinction between a thera- 
peutic assurance and a binding guarantee may not be clear to the ill or 
dissatisfied patient and could constitute a trap for the doctor .39 
The courts give some protection to the doctor by looking with suspicion 
on any claim that a doctor guaranteed a good result, unless he admits 
having done so, or a written agreement is produced to that effect. 


Since 1968 and the enactment by the Canadian Parliament of the 


32. Somers and Somers, Doctors, Patients and Health Insurance 476-82, 
Brookings Inst., Washington D.C., 1961; See also Kouri, The 
Patient's Duty to Co-operate (1972) 3 Rev. de D. Univ. Sherbrooke 
a ae 


33. Johnston v. Wellesley Hospital (1970) 17 D.L.R. (3d) 139 (Ont.); 
Haines Supra n. 23; Hughston v. Jost [1943] O.W.N. 3. 

34. Allard v. Boykowich [1948] 1 W.W.R. 860 (Sask.). 

35. Hawkins v. McGee (1929) 84 N.H. 114, 146 A. 641 (S.C.); Noel v. 


Proud (1961) 189 Kan. 6, 367 P. 2d 61 (S.C.); Giulment v. Campbell 
(S71) 1GSGN. Ws cd 601 (Mich. S.-C). 
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Medical Care Act3® most doctors are paid on a fee-for-service basis 
by a provincial medicare plan. Canadians are covered by the plan for 
all medically required services provided by doctors.3/ In most pro- 
vinces, more than ninety percent of the doctors have chosen to practice 
under the scheme. 38 Because the doctor's duty is founded on the 
doctor-patient relationship and not on contract the patient's status to 
sue is not affected where the services, though requested by the 
patient, are gratuitous or paid for by a third party.39 

There is some uncertainty about whether a doctor-patient relation- 
ship arises where the patient is being examined by a doctor at the 
request of a third party. This situation may arise when the patient 


requires a medical examination for employment, life insurance, or as a 


t 40 


party to a law Sui American authorities state there is no 


doctor-patient relationship in these circumstances.4! The English 


BO sCr Sc Ui ml L0Ss Ce MeO. 


37. Andreopoulos, National Health Insurance 35, John Wiley & Sons, 
Toronto, 1975. 


38. Id. at 55. 


39. Thomson, Claims Arising Out of the Relationship Between Doctor and 


Patient [1963] L.S.U.C. Spec. Lec. 185 at 189. For a discussion of 


the situation where there is an express contract, see infra. 
40. Causton v. Mann Egerton (Johnsons) [1974] 1 All E.R. 453 (C.A.). 


41. Louisell and Williams, supra n. 29 at 191. But see [1975] Supple- 
ment 89 citing Beadling v. Sirotta (1964) 197 A. 2d 857 GNsdescC.) 
where the Appeal Court said at 860-861: "Whether or not a 
physician-patient relationship exists, within the full meaning of 
that term, we believe that a physician in the exercise of his pro- 
fession examining a person at the request of an employer owes that 
person a duty of reasonbly care.... (However) the scope of the duty 
owed is clearly not co-extensive with the duty owed to a private 
patient who seeks from the doctor a report as to the status of his 
health". 
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courts have faced the problem in a few unusual cases and after some 
division of opinion, have concluded that there is a duty owed by the 
doctor to a patient being examined and certified? under mental 
treatment legislation. Thus, there was held to be a doctor-patient 
relationship although the patients whose mental health was in issue 
were not being examined at their own request. But these cases may be 
restricted by the facts. 

Is there a doctor-patient relationship between the doctor named by 
an insurance company to do a medical examination and an applicant for 
insurance who submits to the examination? If there is, what is the 
scope of the duty owed by the doctor? Surely it would only be to use 
reasonable care in the conduct of the examination. Yet it might be 
broad enough to subject the doctor to liability if he fails to diagnose 
an obvious disease in the applicant. Unfortunately, there is no 
Canadian authority on this point.43 

The prudent doctor doing an examination at the request of a party 
other than the patient ought to make clear to the patient that many 


incidents of the doctor-patient relationship, such as confidentiality, 


aay. Nathan. supram. i22 Hall v. Semples(ie62) suF. & F.. 337, 176 E.R. 
ISTACNISIUPriUuS) sae verett v.2Griffiansmiocd t A.C. 631e(H.L.); 
Harnet v. Fisher [1927] 1 K.B. 402; De Freville v. Dill (1927) 96 
L.J.K.B. 1056. But see Urquhart v. Grigor (1864) 3 Macph. 283 (Ct. 
Sess.) and Pimm v. Roper (1862) 2 F. & F. 783, 175 E.R. 1283. 


43. For a very recent Canadian decision, holding a doctor-patient 
relationship to exist, see Leonard v. Knott [1978] 5 W.W.R. 511 
(BeG.S.C.) SeerWilcox. vs. Salt Lake: City Corpn. (1971) 216 Utah 
78, 484 P. 2d 1200 (S.C.). Waitresses sued city-employed doctors 
who had examined chest x-rays done pursuant to renewal of occupa- 
tion permits. The doctors were negligent in their diagnosis but it 
was held that the waitresses had no action because there was no 
duty owed to them by the doctors. 
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are absent and encourage the patient to seek advice, care and treatment 
from his own doctor. A Canadian court faced with the issue of whether, 
in the circumstances, the relationship of doctor and patient existed 
would have to consider the knowledge the patient had of the situation 
and the roles of the doctor and the third party. 

While both doctor and patient have a certain latitude within which 
to establish the terms of their relationship, this freedom is now cir- 


cumscribed by ethical, legal and practical restrictions. 


2. Communications Between Doctor and Patient 


(a) Basis for Confidentiality 


Communication between a doctor and patient is essential to the 
relationship. The doctor requires data from the patient in order to 
give proper advice and treatment and the patient has a responsibility 
to co-operate providing ieee The patient may assume his confidences 
will not be revealed to third parties without his permission. 

The Oath of Hippocrates sets out the moral obligations of the 


doctor. It reads: 


Whatsoever I see or hear in the course of my practice, or outside 
my practice in social intercourse, that ought never to be published 
abroad, I will not divulge, but consider such things to be holy 
secrets. 


44. Kouri, The Patient's Duty to Co-operate supra n. 32. 
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The Canadian Medical Association, like most others in the world, 


embodies this principle in its Code of Ethics. Rule six states: 


An ethical physician will keep in confidence information derived 
from his patient, or from a colleague, regarding a patient and 
divulge it only with the permission of the patient except where the 
law requires him to do so; [emphasis supplied]. 

The requirement of confidentiality arises from the doctor-patient 
relationship and is older than the common law. Thus, if there is no 
relationship, there is no obligation on the doctor to remain 
silent.4° If, for example, a doctor riding as a passenger in a taxi 
cab observed the driver, not being a patient of his, to be ill and 
unfit to perform his duties, the doctor would be justified in reporting 


this to the proper authorities, and in some provinces would be pro- 


tected by statute from liability for doing so. 46 


The communications protected by the ethical duty not to disclose 
may be in any form, oral or written. “/ The type of information which 


is protected is broad and includes not only that concerning the patient 


and his illness but also knowledge about the patient's family.48 


45. In the U.S. the relationship of doctor-patient does not exist 
unless treatment is contemplated. Thus examinations done for 
eligiblity for insurance or employment, .are not within the rela- 
tionship and the information obtained from the patient is not 
privileged. Stetler & Moritz, supra n 26 at 261. 


46. For example, Motor Vehicle Administration Act, 1975 (Alta.), c. 68, 
s. 14(2). See also Canadian Medical Association, Guide for Physi- 
cians in Determining Fitness to Drive a Motor Vehicle 2 (1974). 


47. Nokes, Professional Privilege (1950) 66 L.Q.R. 88 at 91. 
48. Speller, supra n. 23 at 127. 
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Sometimes the doctor is required to divulge confidential informa- 
tion. These situations can be best discussed as inside or outside of a 


court of law. 


(b) Disclosure inside a Court of Law 


The search for truth, which is the goal of the judicial process, 
requires that all material facts be before the court. Occasionally 
courts are prepared to do without evidence that would be relevant and 
probative because its disclosure would harm a relationship important to 
society.“2 Evidence which is thus excluded is said to be "“orivi- 
leged". 

Communications made within the doctor-patient relationship are not 
privileged. This means that if a doctor is asked a question and has 
the answer, though the question intrudes into the secrets told him by 
his patient, he must reply. 

It is only the lawyer who can, within certain limitations, refuse 
to reveal confidences of his client. The justification for this unique 
treatment is that it is essential to the protection of basic human 
rights that an individual feel free to make a full disclosure to his 
legal advisor 00 

The rule that communications between doctor and patient are not 


privileged in the courtroom has remained unchanged since the celebrated 


49. Sopinka and Lederman, The Law of Evidence in Civil Cases 156 (1974). 


50, Id. at. 158... See also Breenougn v. Gaskell] (1833) 1 My. & K. 98 at 
163°939-E. Rs G1Seat 620 (Che). 
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dictum of Lord Mansfield in the bigamy trial of the Duchess of Kingston 
in 1776.9! Mr, Hawkins, the surgeon who had attended the lady, was 
called as a witness, and asked whether he knew "from the parties of any 
marriage between them". He replied that he did not know "how far any- 
thing that has come before me in a confidential trust in my profession 
should be disclosed, consistent with my professional honour".°2 Lord 


Mansfield thereupon stated the law as follows:°3 


..-a Surgeon has no privilege where it is a material question, in a 
civil or criminal cause, to know whether the parties were married 
or whether a child was born, to say that his introduction to the 
parties was in the course of his profession, and in that way he 
came to the knowledge of it. I take it for granted that if Mr. 
Hawkins understands that, it is a satisfaction to him and a clear 
justification to all the world. If a surgeon was voluntarily to 
reveal these secrets, to be sure he would be guilty of a breach of 


honour, and of great indiscretion; but to give that information in 
a court of justice, which by the law of the land he is bound to do, 


will never be imputed to him as any indiscretion whatever. 
emphasis supplied. 


Courts in Canada have followed this rule and require a doctor to 
give evidence.o4 Any doctor who refuses could be held in contempt of 
court and fined or even jailed. 

In England there is some authority for the proposition that a judge 


has a discretion to refuse to require confidential information to be 


51. Kingston's (Duchess) Case (1776) 20 State Tr. 619. 
f2e id. 
53. Id.; See also Wheeler v. LeMarchant (1881) 17 Ch. D. 675 (C.A.). 


54. Halls Mitchell (1926) S2CeR. 125.5R..V. Potvin (1971) 16 


V. 
iets 233 (Que. C.A.); R. v. Burgess [1974] 4 W.W.R. 310 (B.C. 
Ozee Gals aan 
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given in court. This dispensation by courtesy was discussed in an 


obiter comment by Lord Denning in A.G. v. Mulholland:96 


The only profession that I know which is given a privilege from 
disclosing information to a court of law is the legal profession, 
and then it is not the privilege of the lawyer but of his client. 
Take the clergyman, the banker or the medical man. None of these 
is entitled to refuse to answer when directed to by a judge. Let 
me not be mistaken. The judge will respect the confidences which 
each member of these honourable professions receives in the course 
of it, and will not direct him to answer unless not only it is 
relevant but also it is a proper and, indeed, necessary question in 
the course of justice to be put and answered. A judge is the 
person entrusted, on behalf of the community, to weigh these con- 
flicting interests - to weigh on the one hand the respect due to 
confidence in the profession and on the other hand the ultimate 
interest of the community in justice being done.... 


While it has been stated that Canadian courts do not have a general 
discretion to exclude evidence which is highly probative and rele- 
vant,>/ there is authority for the exercise of judicial discretion to 
protect the communications between patient and psychiatrist.%8 


Privilege has been given by statute in Quebec where the Medical Act 


States: "No physician may be compelled to declare what has been 


55. Freedman, Medical Privilege (1954) 32 Can. Bar Rev. 1 at 10. 

56. PTS6E3 T2450. BE. 4772 at 2489, “(C2A.): 

57. R. v. Wray [1971] S.C.R. 272; Sopinka and Lederman, supra n. 49 at 
205‘ands2iy., ‘But seeek., Vv. st-vean. (1976). 34 C.RiN.S. 378 | (Que. 
@ihe) Sand Re Ve Hankeul974)°970-Re (2d) 210 (H.C. ). 


58. See infra at p. 39. 
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revealed to him in his profesional character".29 The Charter of 


60 


Human Rights and Freedoms’~ states that everyone has a right to 


61 These extensions of 


non-disclosure of confidential information. 
privilege might be limited by the legislative jurisdiction of the 
provinces .04 

More than two-thirds of the United States have statutes granting 
privilege to doctors, the first enacted in New York in 1828.63 The 
result has been confusion and controversy about the doctor-patient 
relationship.©4 Critics of the granting of privilege note that it is 
more often used by plaintiffs to exclude evidence that would defeat or 
limit their claim for money and not to protect them from humiliation or 


embarrassment at all°° and therefore truth which ought to be dis- 


closed is supressed.©© Exceptions to the legislation have 


OJuunco.0.) 1964,.C. 2495 S2 00002), | ré=en. 9197 3e2c- 40.45. 40]: See also 
Carter v. Carter (1974) 53 D.L.R. (3d) 491 (Ont.) where a judge 
exercised discretion and did not require a doctor to give evidence 
about the respondent's venereal disease on the ground that it would 
be contrary to the public interest to make such information public 
knowledge. 


60. Charter of Human Rights and Freedoms, 1975 (Que.), c. 6, s. 9. 


61. Newfoundland also grants privilege to religious advisors: New- 
Foundland Evidence Act, RiS.N. 1970, ce. 115, s.. 6. 


62. R. v. Potvin supra n. 54; but see R. v. Sauve [1965] Que. S.C. 129 
where it was held that the civil law and not the common law applied 
with respect to privilege in criminal cases; comment at (1965) 15 
Rev. du B. 562; See also R. v. Hawke supra n. 57. 


63. Waltz & Inbau, supra n. 29 at 236. 


64. Stetler & Moritz, supra n. 26 at 253. 


65. DeWitt, Privileged Communications Between Physician and Patient 33, 
Chas. C. Thomas, Springfield, 1958. 


66. 8 Wigmore on Evidence 838-32 (3d ed. 1961). 
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proliferated and recent draft law reform does not provide for privilege 


at all. One American authority says the death knell has sounded for 


doctor-patient privilege in his country.6/ 


In Europe, most countries provide for doctor-patient privilege. 


Indeed may Continental codes set out civil and even criminal remedies 


for the patient whose confidences have been revealed by a doctor .68 


Should the law in Canada be changed to give a doctor professional 


privilege? What criteria should be used in making the decision? 


Wigmore,©9 an American authority on the law of evidence, has set 


out four requirements for the establishment of professional privilege. 


These have been approved as conditions precedent for the extension of 


privilege by the Supreme Court of Canada in Slavutych v. Baker: 


67. 
68. 


69. 
TAWA 


70 


(1) The communications must originate in a confidence that they 
will not be disclosed; 

(2) This element of confidentiality must be essential to the full 
and satisfactory maintenance of the relationship between the 
parties; 

(3) The relationship must be one which in the opinion of the com- 


munity ought to be sedulously fostered; and 


Waltz & Inbau, supra n. 29 at 253. 


Hammelmann, Professional Privilege: A Comparative Study (1950) 28 
Can. Bar Rev. /50. 


Wigmore, supra n. 66 at 531. 


[1975] 4 WoW-R. 620 (S.C.C.); ‘see’ also Strass v. Goldsak (1975) 58 
D.L.R. (3d) 397 (Alta. C.A.). For a comment see McLauchlin, Confi- 


dential Communications and the Law of Privilege (1977) 2 U.B.C.L. 
Reve DOL eee tend ea CPA agy atria, Sst eet ame 
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(1) 


The injury that would inure to the relation by the disclosure 
of a communication must be greater than the benefit thereby 
gained for the correct disposal of litigation. 


the communication between doctor and patient meet the four 


Do communications by patients originate in a confidence that 
they will not be disclosed? The fairest answer would seem to 
be, not always. It has been pointed out that many patients 
speak freely to friends, neighbours and relatives about their 
ailments ./@ 

Is confidentiality essential to the doctor-patient relation- 
Ship? An obvious but rather weak answer is it cannot be 
because the medical profession has carried on without it for 
centuries. The McRuer Commission's findings’ were that 
patient care had not been affected by the absence of privi- 
lege. There is some force in the argument that the tradi- 
tional general practitioner-patient relationship was more 
dependent on confidentiality that the modern super-specialist- 
patient relationship. There is also the problem of which 


medical professionals would qualify. Privilege exists by 


Freedman, supra n. 55 at 5. 


See Law Reform Commission of Canada, Law of Evidence Project, 
Report, Professional Privileges Before the Courts 12 (1975) where 


it has also been suggested that Canadians are less reluctant to a 


limited public disclosure than Europeans. 


Royal Commission into Civil Rights, 2 Report No. 1 822 (1968). 
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Statute in Quebec/4 yet there is no evidence to show that 
the doctor-patient relationship is treated any differently 
there than in the common law provinces. 

(3) Should the relationship be fostered by the community? Yes. 
There is no disagreement on this point. 

(4) Would the injury to the relation from discloure be greater 
than the social benefit? There would be no injury to many 
relationships. It might be otherwise if the subject matter is 
venereal disease or abortion, but to completely seal the lips 
of the doctor is to invite injustice./> The proper adminis- 
tration of justice is fettered where relevant probative 
evidence is kept from the court. For example, if there was 
privilege the patient could exclude all unfavourable medical 
evidence in a personal injury claim. Clearly, there are some 
Situations where the social benefit is greater. 

However, the relationship between psychiatrist and patient may 

often fulfill Wigmore's tests/6 Perhaps it is for this reason that 


some Canadian courts have refused to compel a psychiatrist to give 


7a eMedical Act, R.S.0. 1964. c: 249,.$5.60(2) Tre-en. 1973... .c. 46,.s- 
40]. 


75. R. v. Stewart, Alta., McDonald J., 1977 (unreported); Freedman, 
Supitaul. on ac.0-. 


76. See Sharpe, Legislative Recognition of A Physician-Patient Privi- 
lege (1975) 23 Chitty's L.J. 64 at 66 wherein it is suggested 
psychiatrists may be "a special breed of physician who require the 
certainty of confidentiality even if their brethren can exist 
without it". 
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evidence. In Dembie v. Dembie// the wife's psychiatrist was called 

by the husband and asked to reveal information affecting the wife's 
right to alimony. The psychiatrist refused to answer saying the infor- 
mation was highly confidential and to reveal it would be a breach of 
professional secrecy and the Hippocractic Oath. 


Stewart J., refusing to force the psychiatrist to testify said: 


.es1.think it inimical to a fair trial.to force a psychiatrist to 
disclose the things he has heard from a patient, and, in addition 
to that, I think it rather shocking that one profession should 
attempt to dictate the ethics of another, which the courts are 
doing when they see fit to state what a doctor will say and what he 
will not. They are forcing a breach of [the Hippocratic] oath, and 
the legal concept that the doctor is not breaching it, that he 
shall not disclose anything a patient shall tell him unless mete to 
do so, the idea that it is mete when he gets in the witness box is 
nonsense.... 


Landreville J. inG. v. es a custody action in which a husband 
on examination for discovery refused to reveal communications made to a 
marriage counsellor, commented in dicta that full disclosure between 
psychiatrist and patient was "fundamental to the practice of 


psychiatry" and "can only be obtained if the patient knows that what he 


is to say and hear will be of strict confidential nature" ./9 


77. Ont., April 16, 1963 (unreported); referred to in (1964-65) 7 Cr. 
ieQ305sat<316% 


78. (1964) ed 402R eu36a ¢ 


79, Id. at 365-6. In the U.S. similar arguments have been advanced on 
behalf of psychologists and social workers. In twenty of the 
United States privilege has been extended to clinical psycholo- 
gists, Curran & Shapiro, Law, Medicine and Forensic Science 381, 
Little, Brown & Co., Boston, 1970. In Canada see Kirkpatrick, Pri- 


vileged Communications in the Correctional Services (1964-65) 7 Cr. 
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Haines J. in-R. Vv. Hawke89 commented that not only might 


Wigmore's four tests be met in the appropriate case of psychiatric 


evidence but that there was an additional ground for protecting a 


witness from disclosure of his psychiatric history. 


What of the right of privacy of a witness, or the right to privi- 
lege from disclosure of communication in circumstances an ordinary 
citizen would consider confidential? Our federal Government may be 
Said to have expressed a Government policy in the recent wiretap 
legislation. If private telephone conversations are to be protect- 
ed from electronic eavesdropping, how much more important is it to 
protect the confidential communications between doctor and patient, 
whether that patient seeks assistance voluntarily or has the rela- 
tionship thrust upon him by involuntary admission procedures when 
he is placed in hospital? The doctor to whom he speaks has taken 
an oath of secrecy based on concepts older than our common law. He 
is responsible in damages if he violates that relationship. Every- 
One recognizes that confidentiality is essential to diagnosis and 
therapy. Indeed, one may go further and say public health is 
involved if those requiring assistance refrain from seeking it for 
fear that it will be disclosed. No better illustration of the 
disaster that could befall a man is needed than the disclosure that 
a political candidate or an incumbent of office has received psy- 
chiatric treatment. 


It has been suggested the communication of a patient to a psychia- 


trist may be protected from disclosure on other bases too .8¢ The 


psychiatrist might be acting in the capacity of conciliator where 


Spouses are honestly attempting to reconcile their differences.83 [¢ 


the psychiatrist was appointed by the court he would be prohibited by 


80. 


Si. 
OZ. 


Go. 


Supra n. 57. The Ontario Court of Appeal chose not to deal with 
the trial judge's comments on this point but to remark somewhat 
tersely that obiter comments on the rights of witnesses were 
inappropriate. See R. v. Hawke (1975) 29 C.R.N.S. 1 (Ont. C.A.). 


Supra: We Sh cat 226 - 


See R. v. Pettipiece [1972] 5 W.W.R. 129 (B.C.C.A.) and Perras v. 
R. 973 Jeo eWeW Re c275 (S.6.C. )s 


Sopinka and Lederman, supra n. 49 at 202 and 207. 
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the Divorce Act84 from revealing conversations with the parties. 


There are courts refusing to follow this trend. InR. v. Potv in89 
a criminal case to which the provincial legislation allowing privilege 


in civil cases was held inapplicable, the Quebec Court of Appeal 
allowed an appeal on the ground that the trial judge had erred in 
ruling a psychiatrist had professional privilege. Dembie v. Dembie86 
was distinguished in R. v. Bur gess8/ and the statements made by an 
accused to a psychiatrist were held admissible. The court was sympa- 
thetic to the psychiatrist for the patient relationship being accorded 
special consideration but ruled that once the evidence was given by the 
psychiatrist, it could not be held inadmissible. 

It appears that the law of evidence requires modification to allow 
privilege to cover some doctor-patient relationships. This could be 
brought about by Canadian judges following the example of their English 


brethren and assuming greater discretion to exclude evidence.88 


BGGER Oto oeI9/ OU. Cu D=O, 4S eecumscates that: 


(1) A person nominated by a court under this Act to endeavour to 
assist the parties to a marriage with a view to their possible 
reconcilation is not competent or compellable in any legal proceed- 
ings to disclose any admission or communication made to him in his 
capacity as the nominee of the court for that purpose. 

(2) Evidence of anything said or of any admission or communication 
made in the course of an endeavour to assist the parties to a mar- 
riage with a view to their possible reconciliation is not 
admissable in any legal proceedings. 


Borer DUDIdia ih. 141. 
S62- SUD. a Nvtetine 
Cy. SUDId. Nea 4e 


88. See supra at p. 34. 
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Wigmore's four tests could be used as the criteria for determining 
whether a particular doctor-patient relationship merited privilege. 
Indeed this approach has recently received strong judicial appro- 
val.89 The Law Reform Commission of Canada is studying the 
possibility of legislation.90 Should such a statute recognize privi- 
lege and set out specific limitations to its application or should the 
courts be given a discretion to grant privilege in the appropriate 
cases?! 

The Law Reform Commision of Canada in its Report on Evidence?@ 
recommends that the courts be granted a discretionary power. Section 


41 of the Evidence Code states: 


41. A person who has consulted a person exercising a profession 

for the purpose of obtaining professional services, or who has 
been rendered such services by a professional person, has a 
privilege against disclosure of any confidential communication 
reasonably made in the course of the relationship, if, in the 
circumstances, the public interest in the privacy of the rela- 
tionship outweighs the public interest in the administration 
of Justice. 


89. Slavutych v. Baker; Strass v. Goldsack; McLauchlin; all supra n. 70. 


90. Law Reform Commission of Canada supra n. 72. For support for 
legislation as the answer see Haines J. in R. v. Hawke supra n. 5/7 
at 227. See also Hammelmann, supra n. 68 at 7/58. 


91. Ludwig, The Doctor's Dilemma (1975) 6 Man. L.J. 313 at 315. 


92. Law Reform Commission of Canada Report on Evidence 80 (1977). 
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The English Law Reform Committee agrees that the trial judge should 
be given a discretion.23 

In summary, the doctor-patient relationship is not privileged in a 
court of law. Exceptions exist by statute in Quebec for a doctor ina 
non-criminal case and from time to time by judical courtesy for commun- 
ications between a psychiatrist and patient. There is a need to 
provide for privilege in some doctor-patient relationships. Reform 


could be brought about by judicial or legislative action. 


(c) Disclosure outside a Court of Law 


(i) Under statute 


Just as the search for truth by the judicial system results in an 
intrusion into confidentiality between doctor and patient, so does the 
public interest in safety and health care. In all of the provinces of 
Canada there are statutes requiring the doctor to divulge information 


obtained from a patient.24 


93. Law Reform Committee 16th Report Privilege in Civil Proceedings, 
Cmnd. No. 3472 at 21-22 (1967); Meredith, supra n. 60 at 23 made 
the strong recommendation that the North Carolina statute providing 
for judicial discretion be enacted across Canada. In this he was 
following the 1937-38 report of the American Bar Association's Com- 
mittee on the Improvement of the Law of Evidence. Representations 
made by the medical profession to this Committee indicated that 
doctors were satisfied with the exercise of judicial discretion. 


94. In the U.S. a statutory requirement of disclosure has been compared 
to qualified privilege in defamation. See Smith v. Driscoll (1917) 
O4-Wash ..-44.1,-162-P... 572 (Wash. S.C.). 
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The earliest provisions were found in acts dealing with communic- 
able and venereal disease95 and vital statistics96 and involved 
reporting to public officials. The expansion of medical care and the 
need for its assessment as well as the proliferation of health and 
social services has greatly expanded the legislation and increased the 
bodies entitled to have access to the confidential data of patients. 

Certain statutes provide for the transmission of confidential 
information for reasons that include the protection of public health, 
the assessment of standards of health care, the improvement of proce- 
dures, the fostering of research and teaching, the obtaining of 
vital data such as deaths and births, the protection of children and 
the compensation of workers .2/ 

There is an attempt in some of the legislation to protect the 
identify of the patient or to require the recipient of the information 


to keep it confidential.28 


95. E.g. (as amended): Public Health Act, R.S.A. 1970, c. 294; Vener- 


eal Diseases Prevention Act, R.S.A. 1970, c. 382. 
go. Eg. (as amended) Vital Statistics, Act. Rus-A. 1970, c. 384. 


97. See for example, these Alberta statutes (as amended). Tuberculosis 
Actes .Anini970,AcC..3743 Naturopath yoActsar -S.A.0719708. 0392575 
Venereal Diseases Prevention Act, R.S.A. 1970, c. 382; Alberta Hos- 
pitals Act, R.S.A 1970, c. 174; Mental Health Act, 1972 (Alta.), c. 
118; Cancer Treatment and Prevention Act, °R.S.A. 1970, c. 38; 
Coroners Act, R.S.A. 1970, c. 69 [re-en. 1976, c. 66, "Fatality In- 
HUraes ACUHIE WW ital Statistics, Act, Rasenw 1970, cc. 384; Child 
Welfare Act, R.S.A 1970, c. 45; Workers' Compensation Act, 1973 
[Altea faaceqs7 . 


98. For example, in regard to venereal disease, cancer treatment, 
mental health care, hospital patients and child battery. See also 
Carter v. Carter supra n. 59 where evidence from records of a 
health officer that a party to an action may have had venereal 
disease was held inadmissable on grounds that it was in the public 
interest to encourage persons to be treated in the knowledge that 
their affliction will be kept confidential. 
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The patient who is unfit to drive a motor vehicle is specifically 
dealt with by many provinces. For example, in Quebec, 99 British 
Columbia!90 anq Ontario !0! a doctor is required to report to a 
public official the name of a patient whom he considers unfit to 
drive, !02 In Alberta a doctor is encouraged to report such a 
patient !03 and the statute purports to protect the doctor from 
liability for doing so. 104 

If the public is to be protected and if medical science and care is 
to advance, access to information, albeit confidential, is essential. 
This need must, however, be balanced with protection of the conf iden- 


tiality of the doctor-patient relationship. 
(ii) By consent of the patient 
A. Express 


If the patient consents, the doctor is free to disclose conf iden- 


Gor Transport. ACts 1 19/2 (OUG.). 7G. 55. aSeco. 


100. Motor Vehicle; Act,aR:S.B-C. 1960; c..253, s. 208 [en. 1969 c. 20, 
S. 54. 


IO Le Uiohway, irattic Act, RoS.0. 1970, c.2Uaenss, 142-144: [s.. 14201) 
am. 1977, c. 54, s. 18]. See Gordon Vv. Wallace (1973) 2 0.R. (2d) 
202 at 206. 


102. In England, a doctor was convicted of failing to give the police 
information about one of his patients as required by the Road 
Traffic Act 1972: R. v. Hunter, The Times, 9 February 1974. 


103. Motor Vehicle Administration Act, 1975 (Alta.), c. 68, s. 14(2), 
(a) 
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tial information to whomever the patient designates. However, for his 
Own protection the doctor should get the consent in writing. An 
example would be a patient requesting that his doctor send a summary of 
his medical history to an employer, lawyer, insurer or another doctor. 
The right of confidentiality is the patient's. Thus, if the 
patient requests that the doctor divulge information the doctor cannot 
refuse. In an English case !05 a doctor refused to respond to the 
request of his patient to provide a medical report which would have 
shown the patient had venereal disease. The doctor said he would only 
give his evidence in court, but the judge ruled that the doctor had to 
provide the information as requested by the patient. 
The Quebec Medical Act 106 states "No physician may be compelled 
to declare what has been revealed by him in his professional character" 
and would seem to give the doctor the right to make the decision, 107 
But Quebec courts have interpreted this provision as giving the patient 
the right to compel the doctor to give evidence about his medical 
care !08 although the doctor can decide what he should or should not 


say. 109 


105). Ganw:. UC. f 1946}41 Ally BaRs.562 (P.D-A): 
106. Medical Acty iRiS.0. 1964, c. 249, s. 6002)" [re-en 1973, ‘c.-46, <s. 
40}. 


107. Hebert v. La Cie d'Assurance Sur La Vie de la Sauvegarde (1927) 66 
Queers. .G. 32-a4t62 


108. Mutual Life Ins. Co. v. Jeannotte-Lamarche (1935) 59 Que. K.B. 510 
at 529; Rheault v. Metro. Life Ins. Co. (1939) 45 R.L.N.S. 446 
(Que. S.C.); Gagne v. Alliance Nationale (1946) 13 I.L.R. 13 (Que. 
SiG@a): 


109. Mutual Life Ins. Co. v. Jeannotte-Lamarche, id. 
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Those jurisdictions which have enacted statutes granting privi- 
lege! 10 have provided that the patient shall be the one who decides 
whether the privilege will be invoked or waived. 

Compelling the doctor to speak puts him in a difficult position. He 
may be forced to give information which he believes harmful to the 
patient or to others. There may be judgments and conclusions he has 
not previously revealed to the patient!!! because he believes to do 
so would be deleterious. Some judges have taken the view that there is 
a public interest in safeguarding professional secrets. | !2 This 
opinion is shared by authorities in France and other European countries 
where even the consent of the patient does not free a doctor from his 
duty of secrecy.) !S. 

Nevertheless the interest of the public or the medical profession 
in safegarding medical information should not outweight the interest of 
the patient in having access to his own medical information, for him- 


self or for those to whom he wishes to make it available. | 14 


110. Some U.S. states, the State of Victoria in Australia, and New 
Zealand. 


111. Hammelmann, supra n. 68 at 756; Gordon v. Wallace (1973) 2 O.R. 
(2d) .202. 


112. Hebert v. La Cie d'Assurance Sur La Vie de la Sauvegarde, supra n. 
107. 


113. Hammelmann, supra n. 68 at 757. 


114. Rozovsky, Canadian Hospital Law 65 (1974). 
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B. Implied 


There are situations where the patient's consent may be reasonably 
implied; for example, to allow the doctor to consult with colleagues, 
Or arrange for nursing care or therapy. However, some discretion 
should be exercised in responding to questions about a patient if they 
be from a colleague. ! 15 

Is there implied consent to release information about the patient 
to a spouse or other members of the family? Canadian authorities 20 
years ago answered yes to this question, | 16 Today the answer has to 
be qualified. On the one hand good medical public relations and common 
sense say there are family members who must be told for example, that a 
patient has had a miscarriage. On the other hand, the patient may not 
want anyone to know of this fact and she has the right to have the 
information kept confidential. Ideally, the patient should be asked to 
appoint a person to whom the doctor can speak freely. This has the 
added advantage of sparing the doctor numerous explanations. If this 
has not been done or is not possible, it is probably reasonable for the 
doctor to speak to a spouse or near relative such as a parent, brother 
or sister. It may be otherwise if he is aware of family strife. If a 


doctor took a very rigid approach and refused to speak to anyone about 


115. The Medical Defence Union, Annual Report 1975 21 reports a case 
where a doctor responded to questions asked by another doctor 
about a patient on the belief that the patient would be attending 
at the latter doctor's hospital. In fact the inquiring doctor was 
a relative of the patient and on the other side of a family 
dispute. 


116. Freedman, supra n. 55 at 19; Meredith, supra n. 60 at 24. 
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the patient his practice would likely suffer. !17 

Making information avilable to those beyond the family, such as to 
an employer, is fraught with risk.!18 In any case, the doctor should 
avoid giving information over the telephone except to someone the 
patient has named and whose voice he recognizes. The parents or guar- 
dians of a minor child who is under their legal control probably have a 
right to information. 

Whether consent to release information can be implied or not is a 
question of fact. Should a patient object to the release of informa- 


tion the doctor has the onus of providing that there was consent. 


(iii) In the public interest 


Concern for the protection of the public may cause the doctor as a 
responsible citizen to breach the duty of confidentiality to his 
patient. When does a doctor's duty to society so outweight his duty to 
maintain secrecy that he is justified in revealing information about 
his patient of his own accord? 

The authorities now agree that if a doctor learns that a serious 
crime such as murder, rape, robbery or kidnapping is about to be com- 


mitted or has been committed he should contact the police.!!9 Some 


ioe. BeBeive 1ClDee( 1804)07 Reaseriis S.Ce 72 (Scot. S.Ce) qe Furniss v. 
Fitchett .[ 1958] N.Z.L.R. 396 (N.Z.S.C.). eats 


118. Medical Defence Union, Law and the Doctor 52 (1975); Hopper, The 
Medical Man's Fiduciary Duty supra n. 19. 


119. Speller, supra n. 23 at 132; Meredith, supra n. 60 at 26; 


Rozovsky, Canadian Hospital Law 76 (1974); Freedman, Supra n. 55 
at 14. 
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go so far as to question whether a doctor-patient relationships should 
even exist where the patient is such an extreme threat to 

society.120 The attitude of the medical profession on this question 
has changed dramatically in the last thirty years, due in part, no 
doubt, to the grave threat posed to society by the increase in violent 
crime. 12] 

But the doctor who decides to put society's interests first is 
doing so aS a matter of conscience because there is no legal duty to 
assist the police. For while it is a criminal offence to obstruct the 
police in their investigations, !@2 it is not an offence to refuse to 
assist them. !23 

The protection of children who have been mistreated by adults jus- 
tifies a doctor breaching his duty of confidentiality. 124 Indeed in 
many jurisdictions there is legislation requiring the reporting of an 


abandoned, deserted or physically ill-treated child. 129 


pee spe liter, sid..) Freedman. 1d. ..at cy: 


121. See Chafee, Is Justice Serviced or Obstructed by Closing Doctor's 
Mouth on Witness Stand? (1942-43) 52 Yale L.J. 607, wherein it is 
reported that the American doctor who went to prison for two years 
rather than report to the police that he had treated the fugitive 
Dillinger for gunshot wounds was commended by Lancet, a well-known 
British Medical journal. Compare with Medical Defence Union, 
Annual Report 1968 20-21 where it is stated that in certain cir- 
cumstances a doctor might be under a duty to report an unfit 
driver or give information to protect a battered child. 


iz2. Criminal Code, RS.G4.49/70.-C G-34e7Semlor Che une-enw 19725 °C. 
Ieeesee Si). 


i232 R.sVe=semeniuk (1955) T1P'C.€:C. 370: (Alta.). 
124. Medical Defence Union, supra n. 118, n. 121. 


125. E.g. Child Welfare Amendment Act, 1973 (Alta.), c. 15, s. 41. 
Note that Alberta provides for a penalty for the failure to do so. 
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A patient who is unfit to drive by reason of illness or alcohol or 
drug abuse is a great risk to society. While some provinces have 
enacted statutes requiring a doctor to report such a patient, others 
say the doctor may do so or are silent on the point. 126 None of the 
acts sets out a penalty for the failure to report. Thus, the doctor is 
thrown back to weighing the duty to society against the duty not to 
disclose information about a patient. Modern authorities would support 
the doctor who reports. !@/ The victim of a patient-driver whom a 
doctor failed to report could sue the doctor, relying on the legisla- 
tion as the source of the duty of care.!28 [t is arguable that such 
accidents are those which the legislation is intended to prevent, and 
that such victims are those it is intended to protect, and therefore 
the criteria for reliance on a statutory duty of care would be satis- 
fied. But such a claim might be rejected on the principle of 
remoteness as to both liability and damages. !29 There is no doubt 


that a doctor should warn a patient of the dangers of continuing to 


i262. 500b aval p..46.. 


127. Medical Defence Union, supra n. 118 at 52; Sharpe, Driving, 
Disease and the Physician's Responsibility (1975) 23 Chitty's L.d. 
99. But see Meredith, supra n. 60 at 309. In a panel discussion 
of the Canadian Bar Association in 1953 opinions were expressed 
that a doctor would be unwise to tell the Department of Highways 
that a patient was an epileptic. See Problems in Litigation 
(1953), 31 €an..Bar Rev. 503 at 535. 


128. Sharpe, id. at 102; New Horizons in Medical Ethics: Confidentia- 
lity [1973] 2 British Med. J. 700 at 701; Doctors, Drivers and 
Confidentiality [1974] 1 British Med. J. 399. See also Boomer v. 


Penn (1965) 52 D.L.R. (2d) 673 (Ont.). 


129. Gootson v. R. [1947] 4 D.L.R. 568 at 579 aff'd [1948] 4 D.L.R. 33 
Beet Osbe). ce 
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drive when disease or treatment affects his ability to do so. 130 

A doctor is required, by statute, to report communicable and 
venereal disease to the proper authorities.13]1 It may be unwise for 
the doctor to do more.!32 If he knows a third party is at risk, as 
the wife of a patient who has venereal disease, he should certainly 
bring this to the attention of the medical officer of health.!33 The 
information is thereby kept within the medical profession and, presum- 
ably, held confidential but the third party will be properly 
protected. In an American case, Simonsen v. Swenson!34 a doctor 
advised a hotel manager that a patient staying at the hotel had 
Syphilis. The court found this to be a breach of confidence but held 
that there was an over-riding duty to society to prevent the spread of 
this disease. Likewise an English author ity!35 has concluded that if 
disclosure was made by the doctor to the third party to protect her 
against the risk of infection to which a patient was exposing her, a 


court would be unlikely to award damages against the doctor. But a 


130. Canadian Medical Association supra n. 46 at 2. 


131. See R. v. Gordon (1923) 54 0.L.R. 355 where a doctor was prose- 
cuted for failing to report a case of diptheria. He was not 
convicted as it was found that he did not have the necessary mens 
rea, or mental intent required by law, to commit the offence. 


132. Note that in Ontario a doctor can give information to the 
patient's family for the protection of health: Venereal Diseases 
Prevention Act, R:S.0. 1970,.c.. 479,92) 13{3). 


133. Gray, Law and the Practice of Medicine 39, Ryerson Press, Toronto, 
1947. 


134. (1920) 104 Neb. 224, 177 N.W. 831 (Neb. S.C.). 
135. Speller, supra n. 23 at 134. 
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recent Ontario case seems to require strict confidentiality when 
venereal disease is diagnosed. In Carter v. Carter 136 evidence that 
a party to the action may have had venereal disease was ruled inadmis- 
sible. The judge stated that since venereal disease statutes encourage 
persons to seek rneatnient Gn the basis that it will be held conf iden- 
tial, it is not in the public interest to reveal the information. The 
best advice for the Canadian doctor is to avoid divulging information 
about the patient's venereal disease to those who might be infected 
unless there is no other way to protect them. 

Society must be protected against violent criminals, dangerous 
drivers, child batterers and persons with serious diseases. In such 
situations a doctor should act to protect the public even when so doing 


requires him to breach his duty of confidentiality to his patient. 


(d) Actions for Breach of Confidence 


Four situations in which a doctor may be justified in disclosing 
information about a patient have been discussed: 

1. when giving testimony in a court of law; 

2. when the patient has expressly or impliedly given his consent; 

3. where there exists a statutory duty; 


4. where it is demanded by the public interest. 


136% Supra n. 59. 
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In situations other than these, a disclosure is wrongful, and 
certain legal consequences follow for the doctor. 13/7 

A wrongful dislosure of information is a breach of a doctor's 
ethical duty, 138 for which he could be subjected to disciplinary 
proceedings by his profession !39 for conduct unbecoming a physician 
and be reprimanded, suspended or even struck off the register, !40 

However, as punitive to the doctor as these administrative proceed- 
ings may be, they do not compensate the patient. For this, the patient 
must sue the doctor in a civil action. 

Over two hundred years ago Lord Mansfield emphasized that a doctor 
who voluntarily revealed secrets would be "guilty of a breach of 


honour, and of great indiscretion", !4! but there have been few occa- 


137. For this discussion it is assumed that the disclosures are true, 
for if they are not the appropriate action might be defamation. 
For a discussion of defamation see infra. 


138. See supra at p. 25. Note that in Furniss v. Fitchett supra n. 117 
this ethical duty was said to be far broader than any common law 
duty. Note also that it is a breach of ethical duty to reveal 
information about a dead patient: Medical Defence Union, supra n. 
118 at 52. Winston Churchill's physician was criticized for 
revelations he made concerning his famous patient. See (1965) 2 


Lancet 785-6. See also Robitscher, Doctors' Privileged Communica- 
tions, Public Life, and History's Rights (1968) 17 Clev.-Marsh. L. 
Rev. 199. 


139. In Alberta, Medical Profession Act, 1975 (Alta.), c. 26, ss. 34, 
56...In Ontario, Health Disciplines Act, 1974 (Ont.), c. 47 s. 
60(3);-(5). 


140. In 1969 in England, a doctor who discussed a patient with a third 
party was held to have committed "infamous conduct in a profes- 
Sional respect" and was erased from the register: Medical Defence 
UnAOnss SUDA on. ahloe at..5 lc 
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sions where this statement of a legal duty has been tested in the 
courts.!42 One of these rare cases was A.B. Vv. Cee where a 

doctor who had examined the wife of an elder of the Presbyterian 
Church, revealed in a report put before the Kirk Session that "the 
pregnancy had commenced before marriage". The doctor, who was sued for 


a breach of professional confidence argued that secrecy was not part of 


the contract !44 between the patient and doctor but merely an "“honour- 
able understanding", !45 the breach of which could not be the basis 
for a law suit. The Scottish court was unanimous in finding otherwise 


and for the patient's husband who had sued. Lord Fullerton said: !46 


The question here is...whether the relation between such an adviser 
and the person who consults him, is or is not one which may imply 
an obligation to secrecy, forming a proper ground of action if it 
be violated. It appears to me that it is...that a medical man, 
consulted in a matter of delicacy, of which the disclosure may be 
most injuries to the feelings, and possibly, the pecuniary 
interests of the party consulting, can gratuitously and unneces- 
sarily make it the subject of public communication, without 
incurring any imputation beyond what is called a breach of honour, 
and without the liability to a claim of redress in a court of law, 
is a proposition to which, when thus broadly laid down, I think the 
Court will hardly give their countenance. 


142. Note that most of the Continental codes create a strict duty of 
professional secrecy a breach of which makes the doctor liable for 
damages; Hammelmann, supra n. 68. 


1432 G185L) 4 Dunlons: Set.) 127, Scot aC. cee) 
144. See infra at pp. 22. 
145. Supra n.. 143..ate 1/9. 


146. Supra n. 143 at 180. This reasoning was accepted in a later 
Scottish case, but with the caution that “it must depend on cir- 
cumstances whether any disclosure made to others is a wrong, for 
which compensation may be sought by an action of damages in a 
COUrTE Of ldW..s8 AS Bove CLD. supra n. 117~at 81. 
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A paucity of judicial authority notwithstanding, the New Zealand 
Supreme Court made a cautious extension of the law in the 1958 case of 
Furniss v. Fitchett. !4/ Reviewing our modern concept of the duty of 
care aS expressed in the famous case of McAlister (or Donoghue) v. 


148 the learned Chief Justice found to be included in the 


Stevenson, 
doctor's duty of care to his patient the obligation of confidentia- 
lity. However, he restricted the case to those situations in which the 
doctor can reasonably foresee the information coming into the patient's 
knowledge and causing physical harm, and where the public interest does 
not require disclosure. 

The case has been soundly criticized!49 but remains important 
because it found a duty, albeit narrow, against wrongful disclosure 
upon which the award of damages was based. 

In spite of a dearth of strong authority a well known English text 
States that in the proper case the Courts would find there was a legal 
duty not to disclose anything about a patient and grant the remedy of 
damages or an injunction to a patient who has suffered loss or damage 
to his reputation or perhaps only embarrassment as a result of the 
doctor's breach of his duty of confidentiality. !90 


American authorities hold that a doctor is liable to his patient 


for damages arising out of a truthful but wrongful disclosure of 


147. Supra) es 


148. P98 a)iAsC. “b62-tH keys 
149. Fleming, English Law of Medical Liability (1959) 12 Vanderbilt 


Law REVia O33 ab 643, 
150. Speller, supra n. 23 at 128. 
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medical confidences. !5! 

A patient has a natural right to control the promulgation of infor- 
mation about himself. It is now clear that a patient will be 
compensated where his doctor, whose duty it is to respect that right, 
wrongfully discloses information. 

On what basis should such actions be brought: contract, tort or 
fiduciary relationship? !92 , This is a practical question to be 
determined in the future.!93 Each cause of action has its advantages 
and limitations, but the negligence action appears to be the most 


flexibile framework within which to resolve these claims. 


151. Stetler and Moritz, supra n. 26 at 271-2; see for example, 
Simonsen v. Swenson supra n. 134. The Americans too have had a 
few of these kind of cases; see Hanning and Brady, Extrajudicial 
Truthful Disclosure of Medical Confidences: A Physicians Civil 
Liability (1967) 44 Denver L.J. 463, wherein it is stated that 
from the Simonsen case to 1967 there were only 7 cases in the 
entire U.S. 


152. Salmond on Torts 10 (16th ed. Heuston 1973); Gorback v. Ting 
[1974] 5 W.W.R. 606 at 607 (Man.); for an excellent discussion of 
these see Boyle, Medical Confidence - Civil Liability for Breach 
(1973) 24 North. Iretand L.Q. [9 and Hopper, supra n. 19. 


153. It is unclear whether a cause of action under any of these heads 
would survive the death of the patient. See supra n. 138. 
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CHAPTER III 


CIVIL ACTIONS 


This chapter outlines the nature of the various civil actions which 
might be brought by a patient against a doctor. The actions which are 
most commonly used will be discussed in depth in later chapters. 

It is important to note at the outset that a plaintiff may have 
more than one cause of action available out of one set of facts. For 
example, a patient who suffers burns as a result of treatment for acne 
might bring actions against his dermatologist based on negligence, 


battery or even breach of contract. 


1. Assault and Battery! 


A patient who has been touched without his consent has suffered a 
trespass to his person and can sue for the torts of assault and bat- 
tery. An important feature of these torts is that the patient need not 
have suffered any damage to bring the action.¢ 

Battery is committed by intentionally bringing about harmful or 


offensive contact with another. The essence of the action is the 


1. For a general discussion, see Fleming, The Law of Torts.23-6 (5th 
ed. 1977). 


2. McNamara v. Smith [1934] 2 D.L.R. 417 (Ont. C.A.). 
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touching of another without his consent, so the individual is protected 
not only against bodily harm but also against any interference with his 
person which is offensive to honour and dignity. Accordingly a person 
may be battered although he is asleep or unconscious at the time of the 
touching. 
An assault is the apprehension of a battery.? Normally, a person 
is apprehensive if unauthorized physical contact is imminent, and so it 
has been said that assault and battery go together like ham and 
eggs. But the actions can occur separately: when one is uncons- 
cious or otherwise unaware of an impending battery, or when one is 
threatened but no actual contact takes place. The term "assault" is 
often used today to cover assault and battery together or even battery 
itself.> "Surgical assault" is sometimes used to refer to a battery 
which has been committed by a doctor on a patient. Assault and battery 
involving force are crimes as well as torts and are dealt with by the 
Criminal Code.® 

The validity of both of these actions depends on the absence of the 
victim's consent, which is a complete defence to the assault and bat- 


tery action. So, while the treatment and care of patients necessitates 


touching, many potential assault and battery actions against doctors 


Bemsupnaens slat sco. 
4. Prosser, Law of Torts 41 (4th ed. 1971). 


5. See Gambrielle v. Caparelli (1974) 7 0.R. (2d) 205 where it has 
been suggested that the nomenclature be changed to reflect modern 
usage. 


6. R.S:C. 1970, c. C-34, ss. 244-46 [ss. 244-45 re-en. 1974-75-76, c. 
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are precluded on this basis. 

The consent may be implied from the patient's conduct. For 
example, when he peasants himself and complains of certain symptoms he 
is impliedly consenting to such examination as is reasonable for diag- 
nosis and treatment.’ Written consent is not a requirement in most 
jurisdictions® but should be obtained if possible when surgery or 
dangerous tests are involved, as it protects the doctor by providing 
him with some proof that consent has been given. 

In an emergency, the doctor needs no consent from the patient; he 
can touch the patient as necessary to treat him and no liability will 


follow for assault and battery.? 


However, the importance of obtain- 
ing consent in a non-emergency situation cannot be overstressed, 19 A 
patient who has not consented will have a good cause of action whether 
or not he has suffered harm and even if he has benefitted from the 


author ized treatment. !! 


Pe. O BRIER VErCunard?S:5...60. 01899) = loauMass.. 272,.28 N.E. 266 (S.C.). 
8. But see, for example, R. Regs. M. 1970 P130-R1, s. 6; N.B. Reg. 


66/47 (1966) as amended, s. 40; Ont. Reg. 100/74 (1974), ss. 49, 
49a; 7 Quebec Statutory Regulations 183 as amended, s. 3.2.1.1]; 
Sask. Reg. 285/74 (1974) as amended, s. 50. 


9. Manshal inv’. SGurry £1933)93)D2E Rx 260MGNES.SsC.)2.: Forsan.dnusudl 
case see Leigh v. Gladstone (1909) 26 T.L.R. 139 (K.B.), a case 
which involved doctors' force feeding women prisoners. 

10. For a full discussion of cases see infra Chapter 4. 


11. Mulloy v. Hop Sang [1935] 1 W.W.R. 714 (Alta. C.A.). 


1) 


OD ae a 


y 


Grit 
9289 5 


it 
2m 
rf. 

i 


+ 


Gand Hon} t co? an x diy sgis0m =. +a 
rPtdar Toe one inte reat wat ciuaeeiionls 


Ae » 


Relic ey 4 a laa Lit 


foupbag 8 ‘nat td Sm 
antes 40 anita Teaiee. Suet 
Fidbme hi Bay: te} ze nn? TNO = dee ag 

ta7 OBA oe ict ‘, 


Qe 
cee 


HS 2 nie 4 7 fae PY Wa Bo aatigee te Be setonte 3 i ais ; 


Noo ee SOT fa ae did éy pi 
pace att “gaa seco ape Torin 


rae 


aro, el 


SORE SAO Gay : ‘i tava" he om shu . 


ae 


gver Ado 26 (aba: aetna le “y 


a 


rn i Pee MET HY (hae 
(338.70, Bele. MOOD Fe ui 5 see 


Ber bn: a ee 4 
pea Yo, Hawew, GARD 


; af vai sey suai? e 


(ahh EA tAy DER, nt f° 


- 
€ 


2. False Imprisonment 


Of the same family as trespass to the person, false imprisionment 
protects the liberty of the individual as well as his reputation and 
dignity. !2 While no damage need be proven the plaintiff must show he 
was restrained that that no reasonable avenue of escape was available. 
He need not be conscious of his confinement. !3 

The tort is committed by failing to release a person so entitled or 
by confining an individual against his will without lawful authority. 
Therefore, since a patient is free to refuse medical treatment, conf in- 
ing him or forcing treatment upon him without statutory !4 author ity 
could render the doctor liable for false imprisionment. However, not 
many such actions are brought against doctors. 

One example of this situation is the case of Coulombe v. 


15 


Watier, in which the patient sued the psychiatrist who had arranged 


for his admission to a mental institution. The certificate leading to 


IZ esoce hr leming.. suprarn. lat 26. 
13. Linden, Canadian Tort Law 45 (1977). 


14. See, for example, the following statutory provisions authorizing 
medical care or examinations without consent in certain circumstan- 
ces?) sChitd Welfare Act. R.S.A.4 1970 iG e45<"s.. 172 Cormections 
Act; 1976: (Alta) yc. 62, .s. 3061))saMental, Health Act, 1972 
(Alta. ic. 118es. 26¢fre-en. 1973. seamsoe s. 42. Occupational 
Health and Safety Act, 1976 (Alta.), c. 40, s. 15; Tuberculosis 
Act, R.S.A. 1970, c. 374, s. 7; Venereal Diseases Prevention Act, 


R.S.A. 1970, c. 382, ss. 3 and 9. See also Draper, Due Process and 


Confinement for Mental Disorders (1976), 14 Alta. L.R. 266. 
15. [1973] S.C.R. 673. See also McIntosh v. Homewood Sanitarium [ 1940] 


O.W.N. 118 (H.C.); Swadron, The Legal Aspects of Compulsory Con- 
finement of the Mentally Disorderae 962 ie omer. Us U. shor 
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the patient's confinement was not signed by the defendant but by an- 
other doctor who was not sued. The patient was released the day after 
his admission to the hospital. The Supreme Court of Canada held that 
the doctor sued was not liable for false imprisionment but the doctor 
who had signed the certificate might have been, had he been sued, !6 

There are patients who because of their very poor mental or physi- 
cal condition may require some restraint. For example, the epileptic 
with a propensity to wander or leap from windows may require close 
supervision; !/ the elderly patient who tends to fall out of bed may 
need securing; the patient with an infectious disease may call for iso- 
lation. Although none of these measures would generally lead to 
liability for false ‘mpm icomients it ought to be remembered that in 
general, a patient must be allowed to leave a hospital if he demands to 
do so and he must not be given medication to make this impossible for 
him nor deprive him of the means of leaving by such tactics as refusing 
to return his clothes, money or personal effects. However, should a 
patient choose to reject the advice of his doctor and leave a hospital 
he ought to be required to sign a document setting out the facts and 


containing a statement that he is leaving against medical advice. 


16. Although in the U.S., the certifying doctor is not usually held 


liable, for various policy reasons. See Sauer, Psychiatric Mal- 
practice: A Survey (1971-72) 11 Washburn L.J. 46T at 464. 


17. University Hospital Bd. v. Lepine; Monckton v. Lepine [1966] S.C.R. 
laithiee (wen Ca tiki) Coser ee 
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3. Negligence 
(a) General 


Negligence is the most common basis for a lawsuit against a doctor 
or hospital. Malpractice!8 is a term that is often applied, some- 
times even in statutes, !9 to negligent practice but the scope of is 
meaning is not clear .29 Until the term is adequately defined by the 
legislature or the courts its use is best avoided. The classical de- 


finition of "negligence" is:2! 


...the omission to do something which a reasonable man, guided upon 
those considerations which ordinarily regulate the conduct of human 
affairs, would do, or doing something which a prudent and reason- 
able man would not do. 


Liability for negligence will not be found unless the following 
factors are present: 


(a) the defendant must owe a duty to the plaintiff to exercise 


18. Meredith, Malpractice Liability of Doctors and Hosptials at xii 


(1956); McQuay v. Eastwood (1886) 12 0.R. 402 (C.A.). 


19. See, for example, Dental Association Act, R.S.A. 1970, c. 90, s. 
322) Dental) Auxiliaries Act. R.S.A.) 1970.%¢.. 9149s 482 Limitation of 
ACETONSHACtR OR. SeAne 970%. Co 209,.°Sk- SOL tas OV Ogee wos. Seo 7s 
POPS x BiCe 26. uSecoe tl. 


20. For example, it has some times included assault and battery. See 
Davy v. Morrison [1931] 4 D.L.R. 619 at 623 (Ont. C.A.); Boase v. 
Paul [1931] 4 D.L.R. 435 at 438 (Ont. C.A.); Schweizer v. Central 


Hospital (1974) 6 0.R.. (2d) 606 at 607 (H.C.). 
21. Blyth v. Birmingham Waterworks Co. (1856) 11 Exch. 781, 156 E.R. 


ier i 
1 x ue) 

; zh \t. 1 
f , i } Ws 
ae ; } ie ; 

1, 
oe 
PL OMe 


dna a ai a aa ei eo 


Ne a 
elyy oa wr 
Biitwe © 


si lgaco2 aah hd SURE Le oF ditt at 
De iRen Aap mh) o va eu phat ato tau 


¢ ‘ \ ys fe piabe uct ; 
ia eet CUMIN y hcl che “age ot ating agit “o ii ; 
/ : 5 a a 2 Ta 


| Ria! Aaoran! font 
r hue ny : Cee 
vite aby 8 * ve | 

ale tyiab 4), y aliok ts 4 ohh thy! vith ds 
ey eet wee Aor: ye fyi 1 SAR 


par fesrepedy 
i. ‘700 i OM: eve 


oo 


eer ree nn oi, le 4 


cant het os oie pa oe ye 2 gn 


hy mia F : 
a : j ; Sid, raed a oe. ae f 


iy is 


\ - 


Pru: ate SBD ae bis: Reicha 


phe aA te 


ay hire 
oy) fa ii 


Mead: iat! We oY joo forte Sai 
tu agunalei’ ae. 3 ei ae sam 
OS ee 28 ee Be \ hee, aR: “he Coe 


fi 

. a 
Y Lens i \- i ‘, 
, , f , 


t 1 1 0 7 a 5 , ares 


3%, ie ‘tins ithe W208. Dail i Att 
iat s ae ee aA <n he a 


‘ Ma (F ‘ GS ch te 
py eet haar hical { ee ao 


65 


care; 

(b) the defendant must breach the standard of care established by 

law for his conduct; 

(c) the plaintiff must suffer loss or injury as a result of this 

breach; 

(d) the conduct of the defendant must be the "proximate cause" of 

the plaintiff's loss or injury. 

It is clear that a doctor has a duty to his patient to exercise 
reasonable care toward him and not to expose him to unreasonable risk 
of harm. 

A person holding himself out as having a special knowledge or skill 
will have his conduct judged by the standard of the reasonable member 
of his profession, and so a doctor must meet the standard of the aver- 
age reasonable doctor. This "standard of care" as it is called will be 
discussed in more detail later on.¢ 

The doctor will only be held liable for negligence if it results in 
loss or injury to the plaintiff; liability may still be escaped if the 
damage suffered is held to be too "remote" from the negligent act; that 
is, although the negligence may be the "factual" cause of the plain- 


tiff's injury, it may not be the legal or "proximate" cause.°3 


22. See infra Chapter 5. 
23. See infra Chapter 5. 
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(b) Negligence and Other Actions 


Of the many differences between negligence and the other actions 
such aS assault and battery and false imprisionment, the most important 
is that negligence is not an “intentional" tort. A doctor will be held 
liable for battery only if he intended to touch the patient, but he may 
be held liable for negligence in the absence of any intention to per- 
form in a negligent or substandard way. 

Another difference between the two types of action is that in the 
negligence action, as noted above, damage must be proven, whereas in 
assault and battery such proof is not necessary to establish liabi- 
lity.24 | 

The patient's case is complete once he proves the doctor intention- 
ally interfered with his person. The onus of establishing the defence 
of the patient's sufficient and effective consent is on the doctor .2° 

A unique quality of the negligence suit is that it is possible in 
some cases to find some negligent conduct on the part of both parties. 
For example, a court might hold that the doctor was negligent by pres- 
cribing a certain drug but that the patient was also negligent by not 
reporting suspicious side effects. In such cases, the patient's 
conduct is referred to as contributory negligence and his recovery is 
reduced by the degree, expressed in terms of a percentage, to which he 


has been found negligent. Therefore, if it were found that 30% of the 


24. Failure to prove damage will result however in the plaintiff's 
receiving only nominal damages. See supra Chapter |. 


25. Schweizer v. Central Hospital supra n. 20. 
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negligence which caused the patient's injuries was his own, and his 
damages were assessed at $15,000.00, he would be entitled to recover 
from the doctor only the remaining 70% or $10,500.00. 

There has been confusion in Canadian jurisprudence as to whether 
battery or negligence is the proper action to bring in cases where con- 
sent to medical treatment is in issue. A survey of the cases indicates 
both have some use.26 Many practical consequences ensue from the 
choice.2/ For example, because in negligence it must be proven that 
the doctor's substandard conduct caused the patient's injury, expert 
evidence is required to establish the proper standard of care and the 
extent of the plaintiff's injuries. However, in the battery action it 
need only be shown that the doctor intentionally touched the patient, 
and so expert evidence, if required at all, is only relevant to the 
question of whether there has been a valid consent by the patient. 

The very basic theoretical differences between the actions noted 
above have been raised and discussed in two recent cases, Kelly v. 
Hazlett@® and Reibl v. Hughes .¢? The course the law will take 


awaits further judicial determination.30 


26. For an analysis of the cases and further comment see Picard, The 
Tempest of Informed Consent in Canadian Studies in Tort Law (2nd 
ed. ar 


27. Id. See also Lischnikowsky v. Graham (1977) 5 A.R. 5 (S.C.), where 
an application to amend a statement of claim in negligence to 
include assault and battery was allowed. 


Poe 1976 ace Greed y teat.24 (Ont. Hee.) 


29. (1977) 78 D.L.R. (3d) 35; on appeal a new trial was ordered (1978) 
6 ONC .taaee7-(0nts CA. ). 


a. beppiv. Hopo:(.1977) 2.C.C.L.T. 183: reversed (1979).8 C.-C. bL.T.° 260 
(Alta. C.A.), now on appeal to S..CGGe 
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68 
4. Contract 


It was recognized over three hundred years ago that a contract 
existed between a doctor and his patient, the breach of which afforded 
the patient a cause of action.3! But the tort of negligence better 
covered most situations where a patient was given substandard medical 
care and very few suits were brought for breach of contract alone.3¢ 

A most common yet confusing approach of some courts was to discuss 
both the contract action and the tort action and their attributes with- 
out making clear which was the more appropriate.29 One explanation 
for these failures to distinguish the actions is that the standard of 
care and skill required in a contract action is the same as that 
required in the tort action.34 An example of the uncertainty of the 
bar and bench over the two actions is the Saskatchewan case, Allard v. 
Boykowich?» where counsel for the plaintiff, who sued the defendant 
dentist in tort, amended to contract, assuring the court that it was 


36 


not a.tort action, and yet at the close of the trial applied 


Slieerveracde Ve Hopkin. 1615) <2- CUS teeoecn reo E.R. 11643 Slater. Vv. 
Baker (1767) 2 Wils. 359, 95 E.R. 860. See also supra Chapter 2. 


32. See supra Chapter 2. 


33. See, for example, Hughston v. Jost [1943] O.W.N. 3; G. v. C. [1960] 
Que. Q.B. 161. 


34. Louisell and Williams, Medical Malpractice 197, Matthew Bender, New 
York, 1969. 


35. [1948] 1 W.W.R. 860 (Sask. K.B.). 
36. Id. at 866. 
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for leave to set up the claim in tort.3/ The patient claimed that 
extractions and dentures had not corrected her speech defect as pro- 
mised by the dentist. She lost on the contractual ground, and the late 
application to amend being disallowed, the issue of negligence was 
never decided. 8 

A contract is a legally enforceable agreement between two or more 
persons .°? The basic requirements for the existence of a contract 
are that: 

(1) there be an intention to create legal relations; 

(2) the parties be known and competent; 

(3) the terms be certain or ascertainable; 

(4) there be eonciderseton 

Are these requirements present in the doctor-patient relationship? 
There is no doubt that the relationship itself involves the intention 
to create legal relations .79 

It involves the purchase of professional services where the 
parties, patient and doctor, are known. The parties must be competent 
to contract and under no undue influence. However, the doctor in pro- 


viding required professional services would be delivering necessaries 


37. Id. at 868. 


38. Even if the amendment had been allowed the defendant might have 
pleaded res judicata (that the matter had been adjudicated upon). 
This possibility has been raised in U.S. courts. See Miller, The 
Contractual Liability of Physicians and Surgeons [1953] Wash. L.Q. 
aS "at aoe 


39. Fridman, Law of Contract 3 (1976). 


40. See supra Chapter 2. 
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of life for which even a minor, or in the case of an insane person, his 
estate, would be liable to pay.4! 

The terms of the contract for professional services will rarely be 
written or expressly discussed by the doctor and patient. Most often 
they are ascertainable by looking at the terms in the usual doctor- 
patient relationship.4¢ and the term usually implied by law to such 
contracts, for example the obligation of the doctor to exercise due 
care and skill*3 and to keep confidential the information he 
obtains.44 

To be enforceable a contract must be supported by consideration; 
that is there must be a balance of benefits and detriments on both 
sides.49 In the contract between doctor and patient the doctor 
renders professional service and receives payment; the patient renders 
payment and receives services .76 Thus, there is a balance of benefit 
and detriment on both sides as well as between the parties. Today 


doctors are paid through universal medical schemes for which the head 


AV. Supra’ ni-39 at 136-7 and* 152. 


42. Wasmuth, Law for the Physician 19, Lea and Febiger, Philadelphia, 
1966. 


43. Davy v. Morrison [1932] 0.R. 1 at 6 (C.A.). This term implied in 
the contract is identical to the standard of care expected of the 
doctor by law, in a negligence action. 


44, Furniss v. Fitchett [1958] N.Z.L.R. 396 at 397 (S.C.); see also 
Supra Chapter 2. 


45. Fridman, supra n. 39. 
46. See Matheson v. Smiley [1932] 2 D.L.R. 787 (Man. C.A.) which held 


this to be true even where it is not the patient who engages the 
doctor. But see Allen v. Froh [1932] 1 W.W.R. 593 (Sask. C.A.). 
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of the household or another individual pay a premium. Indeed premiums 
may be waived in the case of the elderly or those on social assis- 
tance. The consideration must come from the person who receives the 
benefit and therefore it is arguable that since the patient himself may 
not be paying there is no consideration supporting the contract. How- 
ever, the law requires only that a person receiving a benefit be 
required to do something in exchange for the benefit. The fact that 
what he is required to do may in fact be beneficial is irrelevant; the 
legal detriment lies in the requirement that it be done. Therefore, 
there is some support for the proposition that the patient, by submit- 
ting to treatment, is suffering an adequate detriment which could serve 
as consideration.7/ 

In conclusion, it would appear that the necessary contractual 
relationships can be found in most doctor-patient relationships. 

The law suit based on an allegation of breach of contract presents 
advantages and disadvantages to both doctor and patient in terms of 
limitation periods, the expense of bringing the action, the damages 
recoverable and the acceptability of such an action by Canadian lawyers 
and judges. 

The limitation period, or time period within which a person must 
sue, differs for tort and contract actions.48 As a general rule, the 
patient must sue in tort within one year from the termination of pro- 


fessional services, whereas he has six years from the date of breach to 


47. Supra Chapter 2. 
48. See infra Chapter 6. 
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sue in contract.49 So the patient who may have discovered his damage 
at too late a date to commence a negligence action may still be in time 
to sue in contract. However, the precise working of the relevant limi- 
tation statute must be examined closely because all actions against 
doctors may be covered by a broad definition or intepretation of the 
words which appear in many statutes: "... negligence or malpractice by 
reason of professional services requested or rendered ...",20 This 
would mean that in any case where the defendant is a doctor, even a 
contract case, the shorter limitation time applicable to doctors would 
apply. But barring such an interpretation of the statute, a contract 
action gives the patient a longer time within which to begin an action 
and exposes the doctor to the risk of being found liable for a greater 
period. 

The second factor relevant to the patient contemplating a contract 
action is that it will usually be less expensive to prove a case in 
contract than in tort against a doctor, for to succeed in a contract 
action the patient would have to prove only that a contract existed and 


that it had been breached. Put another way, all the patient has to do 


49. Dickens, Contractual Aspects of Human Experimentation (1975) 25 U. 
T. L.d. 406 at 434; see also McLaren, Of Doctors, Hospitals and 
Limitations: "The Patient's Dilemma" (1973), 11 O.H.L.J. 85; Boase 
v. Paul, supra n. F ote that some U.S. jurisdictions have 
legislation making the time the same for both contract and tort 
actions against doctors. See Miller, The Contractual Liability of 
Physicians and Surgeons [1953] Wash. Univ. L.Q. at ; 


SO eC inicataOn Ora ACL ions Acts ReSiAy le70gmcwicoge Soo. am. , 1973 ,..C. 
13, s. 7; 1975, c. 26, s. 82]. See Johnson v. Vancouver Gen. Hos- 
ital [1974] 1 W.W.R. 239 at 244 (B.C.C.A.); Phillippon v. Legate 
WO2Re 2392. (Che): 
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is prove that the doctor made a promise and failed to perform it.o! 

By contrast, in a negligence action the patient must, by calling 
doctors who qualify as experts, prove the standard at which the doctor 
ought to have performed and perhaps call additional experts to prove 
the doctor did not do so. The patient must also prove injury or damage 
and the causal connection linking it to the doctor's treatment. 
Assuming that the doctors who qualify as experts are prepared to tes- 
tify against a colleague, it can, for various reasons, be difficult and 
expensive for the patient to arrange their appearance in court. 

While the contract action may be open longer and be less expensive 
to the patient, it also has some disadvantages for him. 

The purpose of damages in a contract case is to place the plaintiff 
in the position in which he would have been had the contract been per- 
formed; in a tort case, to restore the plaintiff to the condition in 
which he would have been had the tort not been committed.°2 A number 
of consequences flow from this distinction. 

For a breach of contract the doctor would be liable to pay only for 
the loss that reasonable persons in the positions of the doctor and 
patient at the time of the making of the contract would have considered 
likely to occur in the event of a breach by the doctor, whereas in tort 
the scope of liability is much broader: the doctor would be liable for 


all damage foreseeable to a reasonable person. This is a more flexible 


57a Erdman, rsupra’ ns 139) .at.547. 
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test and can include losses unlikely to occur;°3 for example, injur- 
ies of greater extent than would be expected, due to the patient's 
having, unknown to anyone, an abnormal weakness.°4 It could also 
include sums for such items as pain and suffering and mental 
anguish.°° 

Although the extent of damages the doctor would have to pay could 
be less in a contract action, he may risk having to pay them from his 
Own pocket if he has standard insurance coverage, which is usually for 
tort claims only.°6 To date the Canadian Medical Protective Assoca- 
tion has not denied the request of a member to be assisted simply 
because he has been sued in contract. This may change if the number of 
contract actions increases sharply. 

The contract action would seem to be more advantageous to patients 
than the tort action in the short run, but some authors believe it 
would have an extremely detriminal effect on the practice of medicine 


as doctors would have to be extremely cautious about what they said to 


53. Linden, Canadian Negligence Law 253-277 (1972). 


54. This is sometimes called the "thin skull" situation. See Linden, 
Ne Raed Oc 


55. Miller, supra n. 38 at 424; Bonebrake, Contractual Liability in 


Medical Malpractice - Sullivan v. O'Connor (1974) 24 De Paul L.R. 
212 at 221. Note that in the U.S. damages normally awarded only in 
tort cases have been granted in contract cases; see Miller, supra 
Ve sostdt 475" 


96. See Dickens, supra n. 49 at 437. See also Birnbaum, Express Con- 
tracts to Care: The Nature of Contractual Malpractice (1974-75) 50 
ndiana L.J. 361. 


80S ae | fe ant sy’ aus 


AAS ; ak ce . i ia . 
wes An er a nail ti | . : sid 
prea: hee ! ‘guest ts @ sts 


sme 1 


t we rem oF) Sve ty hea ye ‘gilt é soit 
heed ead) ee pans wed an ot walt : a sd te 
viewed A ape ane a inosine nye due 
8 13) ba shite i shui Jab ct teede.) ait atéh ot me, 08 
i pay frig Hei uy ay ‘peivane o. Peoiger on ay iis a 
ibe pec VE get a Ngan co int ie 49099. a igi nol pate 
ee ee tae eset 
« yt . SOI hae wh ¥ | } ra ea is" ‘nei iow ‘nat os 
Sya ile ‘snd, es sao? Suis nt ‘smi ‘aah AN id ; ¥ 
sic or home Fe e ae tg ada “a aa abit 0m hs . 


Dy a end Saas ode ed ‘tg 4 ; | bie 
io | iris pyeeaies 
4 % : i P 
| eon e i 
nati | gee enans ut t e a Pini; b i fim nt 


‘yagi Ee ihe eit 
Feat i Las ea 
née VTi ‘Baber be 
ese “ ta 


a 
it ) 13 


Mi, a: ) ee Wet ay 7 me ah i 7 
ayes a“ Pee sf 3 ; A. i ne! ers 
i ‘ = 7 Z 7 a : : i 


‘ 4 i wt 
¥ 


ibe 


patients.°/ There is a thin line between a statement of more opinion 
or a therapeutic reassurance which would not be a term of a contract 
and a representation of fact which might be. 

In an early American case a doctor said to a badly burned patient, 
"IT will guarantee to make the hand a hundred percent perfect hand". He 
was held to have made an express promise in spite of the fact that he 
was unskilled at skin grafting and argued that he had expressed an 
opinion which no reasonable person could interpret as a guarantee .08 

There is very little Canadian law or comment on the contract action 
and the doctor. One of the few discussions can be found in Hughston v. 
Jost°9 where Hope J. while finding against a doctor for negligence, 
indicated that an express contract is possible between a doctor and 
patient within which the doctor might agree to special terms or even to 
warrant or insure a certain result. The great potential for the action 
is shown by the large number of cases in the United States? and the 


growing comment on them.6! 


57. Miller, supra n. 38 at 419; Maynard, Establishing the Contractual 
Liability of Physicians (1974) 7 U. Calif. Davis L. Rev. 84 at 
91-2; Bonebrake, supra n.55 at 226. 


58. Hawkins v. McGee (1929) 84 N.H. 114, 146 A. 641 (S.C.); also Noel 
v. Proud (1961) 189 Kan. 6, 367 P. 2d. 61 (S.C.); Guilment v. 
Campbell (1971) 385 Mich. 57, 188 N.W. 2d 601 CS ere 


59. Supra n. 33 at 4. See also Bernadot, De l'obligation de soigner 
dans le contract médical (1977) 37 Rev. de Bar 204. 


60. See, for example, Sullivan v. O'Connor (1973) 296 N.E. 2d 183 
(Mass. S.C.). See also authorities listed supra n. 58. 


61. See, for example, Epstein, Medical Malpractice: The Case for 


Contract (1976) 35 Am. Bar Research J. 87; Maynard, supra n. 57; 
Bonebrake, supra n. 55; Birnbaum, supra n. 56. In general see 
Louisell and Williams, supra n. 34. 
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Lord Nathan&@ recognized the contract action as a companion to 
the tort action. He saw in it a potential for liability which had not 
yet been realized: a doctor could be absolutely liable if the sub- 
Stances or materials he uses in his care or treatment cause damage or 
injury to the patient. This would be founded on the principle that 
there is implied in a contract to do work and supply materials an abso- 
lute warranty that the materials are reasonably fit for the purpose for 
which they are supplied.63 This principle was applied in a case 
where veterinary surgeons inoculated the plaintiff's cattle with a 
defective toxoid.©* The trial judge found there was an implied term 
in the contract between the owner and the veterinarian that the sub- 
Stances used for the inoculations would be reasonably fit for the 
purpose for which it was requested and that the term had been 
breached. The owners were awarded damages for loss of the cattle. It 
was not necessary for the owners to prove that the veterinarians were 
negligent in failing to discover the defect in the substance. In 


commenting on this case Lord Nathan says:0° 


It is not easy to see why the same principle should not be applied, 
for example, to the case of a patient who employs his doctor to 
give him a course of injections against colds or an anaesthetist 
who is employed for the purposes of an operation. It would seem 
unreasonable if a less stringent contractual obligation were to be 


62. Nathan, Medical Negligence 16 (1957). 

63. Myers v. Brent Cross Service Co. [1934] 1 K.B. 46. 

64. Dodd v. Wilson [1946] 2 All E.R. 691 (K.B.D.). 

65. Nathan, supra n. 62 at 17. Note that in an English case, Samuels 


v. Davis [1943] 1 K.B. 526 (C.A.) it was suggested that a doctor 
could be liable for supplying defective equipment. 
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implied in the case of a contract to give an injection to a human 
being than in a contract for the inoculation of a cow. 


A Canadian authority in the field of products liability66 be- 
lieves there may be policy considerations to justify exempting doctors 
from suc Str ict lability,©/ but because no case has yet come before 
a Canadian court the question whether the contract between a doctor and 
patient contains an implied undertaking that all products supplied will 
be fit for the purposes intended is a matter of conjecture. 

Thus, the contract action remains the silent, but perhaps poten- 
tially stronger companion of the negligence action; whether it would be 


acceptable in Canadian courts remains to be seen. 


5. Defamation68 


Although there have been very few cases of def amat ion®? brought 


66. Waddams, Products Liability 92-3 (1974). 


67. U.S. Courts have dealt with this by holding that there can be no 
Strict liability unless there is a sale of the product rather than 
a service or supply of it. So the supply of tainted blood by hos- 
pitals has been held to be a service not a sale, resulting in no 
liability. See Waddams, id. at 40. 


68. For a complete discussion of this area of tort law see Williams, 
The Law of Defamation in Canada (1976). See also Grange, The 


Silent Doctor v. The Duty to Speak (1973) 11 Osgoode Hall L.J. 81. 


69. This is true even in the U.S. See Waltz and Inbau, Medical Juris- 
prudence 263, MacMillan Co., New York, 1971 for the report of a 
very early Canadian case where one doctor was held liable for de- 
faming another by calling him a "butcher". See also Riddell, A 
Medical Slander Case in Upper Canada 85 Years Ago (1912-13), 46 
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against doctors, the action seems to be of concern to many and is a 
potential basis of liability. 

A defamatory statement is any communication, oral or written, 
which would cause a person to be "Shunned, avoided or dis- 
credited."/0 


In the words of Salmond:/! 


The typical form of defamation is an attack upon the moral char- 
acter of the plaintiff, attributing to him any form of disgraceful 
conduct, such a crime, dishonesty, untruthfulness, ingratitude or 
cruelty. But a statement may be defamatory if it tends to bring 
the plaintiff into ridicule or contempt even though there is no 
suggestion of any form of misconduct. 

The statement must be "published", /2 or communicated, to a third 
party and must refer to the person defamed./3 The person to whom 
publication is made must understand what is said but whether he be- 
lieves it or not is irrelevant./4 

In some jurisdictions in Canada, special legislation with respect 


to defamation has been enacted, and such statutes provide that the 


plaintiff need not prove his damage in such actions./° 


70. Williams, supra n. 68 at 6. Note that a College of Physicians and 
Surgeons has been held to be entitled to sue for defamation: Col- 
lege of Physicians and Surgeons of Sask. v., Co-Op Commonwealth 


Federation Publishing Etc. Co. (1965) 52 W.W.R. 65 at /7 (Sask. 
Onbd)t 


71. Salmond on Torts 143 (16th ed. Heuston 1973). 


72. See Williams, supra n. 68 at 58-68. 
73. Tidevat: Wi-13% 
74. Fleming, supra n. 1] at 538. 


75. Williams, supra n. 68 at 50. 
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However, in other jurisdictions the plaintiff must prove his damage 


unless the defamatory material constitutes libel, that is, it takes a 


permanent written form,/® or unless the case involves an ijmputa- 


tion:7/ 


two 


hoy 


Wl 


isk 
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(1) which adversely reflects upon the plaintiff's business, trade, 
profession or calling:/8 

(2) that the plaintiff committed a serious crime;/9 

(3) that the plaintiff, if a woman, is unchaste;80 

(4) that the plaintiff has or had a contagious or infectious 
disease.8! 

Of the defences to the action available we will discuss only the 


most likely to avail a doctor: justification and privilege. 


The historical importance of liable and slander and the modern 
differences are discussed by Williams, supra n. 68 at 53-55. 


Williams, supra n. 68 at 50-53. See also Warren v. Green (1958) 25 
WoW R563. (A itas- S.C.) 


See, for example, Warren v. Green id. where the defendant, at a 
meeting of the hospital district ratepayers, referred to the plain- 
tiff doctor as a "quack". The court found the doctor to have been 
defamed and held that he did not have to prove his damages. 


Willows v. Williams (1950) 2 W.W.R. 657 (Alta. S.C..) where it was 
held that a nurse was defamed by the Chairman of a hospital board 
who alleged that she trafficked in narcotics. 


See C v. D. (1924) 56 0.L.R. 209 (H.C.) where the defendant doctor 
told the plaintiff patient, her father, and her employer that she 
had a venereal disease. However, qualified privilege was accepted 
as a defence. 


See R. v. Z. [1947] Que. K.B. 457 (C.A.) where the plaintiff 
succeeded in a defamation action against the government because the 
manner in which its doctor employee arranged to examine him led to 
rumours that he had a venereal disease, which he did not. 
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It is important to remember that a defamatory statement is by de- 
finition false. Therefore the most obvious defence is to prove that 
the statement is true. This, the defence of justification, does how- 
ever constitute the most dangerous defence to adopt, for two reasons. 
First, in order to prove that what he said was true, in both substance 
and fact,8¢ the defendant must prove some elements of defamation 
which will work to his disadvantage if he is unable ultimately to prove 
truth 83 Second, should the truth defence fail, the damages awarded 
to the plaintiff may be increased, as the defendant's insistence on the 
truth of what he said will have tended to exacerbate the situation. 

The defence of pr ivilegeS4 is of two kinds, absolute and quali- 
fied. A statement which is absolutely privilege can not be used by 
anyone as the basis for a def amation action. Such statements are, 
among others, those made in preparation for and during the course of a 
judicial proceeding such as a hearing or a trial. 

Of greater interest to the doctor is the defence of qualified pri- 
vilege. A statement made or written on certain occasions is not 


actionable provided it is made without malice, that is, spite or ill- 


82. See, for example, Sabapathi v. Huntley [1938] 1 W.W.R. 817 at 827 
(Pein) 


83. Williams, supra n. 68 at 117. 


84. The meaning of "privilege" as it is used here ought to be distin- 
guished from that which it carried in Chapter II. In that context, 
"privileged" describes a relationship such that at least one of the 
parties to it will not be required by a court to divulge communica- 
tions made within it. In this context, "privileged" describes 
circumstances in which a person uttering defamatory words will not 
be held liable in defamation for the utterance. 


7 ud et ‘townaged® ge, ® ss 


ee SVG 02 ar: sone tnt svat paca ot e ne 
pe PMD. pnt ent Ft Jaw, Sgn a, aati ica 


ai 


cakes cee 08 | tells ad ate art, ‘suoaght 4 


soo tadire aunt Oh, oe ete ube ow seh be, sverq 


iv 


‘arta tea. 7a. $ rngetias Be anae brah nfo a 
sonata wil: hay ITABER & oe a +e 8 Dk 
ee a ae a4 as Sagan den, att PE UNE 
+ oy acnavekant Foiepnatity ik a oozietant, a —— 
or $61) (¢>. -onie ate Arisa wh na f hela oad Fite Sor es 
Feige at th ight Owes” ene ou 2h) if ‘a0 fbyps | 
92U id), 50, AB 2 aah we i xf skint ye iat 8 

ag rpms tein aye b ~ thot 4 >6: woh 2haw ale ‘®, “40>: por 
5 || ‘ i AFwy ips | nt nal seagena a i neciy 
See as oi et | als 
q OS) FET aHD Bk | ane rai a mi wgsaob si aa te + 
ban2 : 2p ays ‘hd Hab He atti winee in | 


LP Done Se oe e 7 apt ai ie 


bp UF 
ean di is 
. P me sa 


8] 


will.85 Such statements include those made: 

(1) in performing a duty; 

(2) in protecting an interest (such a property or reputation); 

(3) in a fair and accurate report of proceedings in a court or 

other tribunal (for example, a General Medical Council); 

(4) in a confidential communication arising out of a professional 

relationship. 

Many doctor-patient communications fall into the first and last 
categories. To be covered by the first, the speaker or writer must 
have a legal, moral or social duty to make the comment and the reci- 
pient must have a corresponding interest in receiving it. Some 
examples exist in the few Canadian cases. In Arnott v. College of 
Physicians and Surgeons of Saskatchewan®© a statement in a provincial 
medical journal that certain treatment was quackery was held to be pri- 
vileged because the defendant College had a duty to make it and the 
doctors had a corresponding interest in receiving it. InC. v. 0.87 
the defendant was the family doctor to the plaintiff, her father and 
her employer. A man the doctor was treating for a venereal disease 
named the plaintiff as the source of his infection whereupon the doctor 


told the employer that the plaintiff had an "infectious disease" and 


85. See Sabapathi v. Huntley, supra n. 82 where malice was found when a 
defendant sent a letter to his business association condemning his 
medical treatment by the plaintiff doctor. Note also, it is the 
nature of the occasion, rather than the statement, which is privi- 
leged: Williams, supra n. 68 at 71. 


6. f£1954:| PS2GeR. 538. 
87. Supra n. 80. 
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told her father that she had venereal disease. She did not, and sued. 
The doctor raised the defence of qualified privilege, and the court 
held that the doctor had a moral duty to warn those parties that he did 
of this dangerous disease and that they had a corresponding interest in 
receiving the information. It was further held that failure to examine 
the patient before making the statements did not show malice. Thus, 
the doctor was not liable for defamation because the statements were 
made in a privileged situation. 

An important Canadian case, Halls v Mitchel] 188 besides discussing 
the reciprocal duty and interest which was the basis for the decision 
in C. v. D. went on to deal with the effect of the confidential com- 
munication made in the course of a professional relationship.89 At 
the time the issue of defamation arose the defendant doctor was the 
medical officer for the plaintiff's employer, but at an earlier time he 
had been the plaintiff's personal physician. While investigating the 
plaintiff's claim for workers compensation, the doctor communicated to 
others that the plaintiff had stated to him during this earlier time 
that he had suffered from a venereal disease. In fact none of this was 
true. The court warned that secrets acquired from a patient should not 
be divulged.29 These statements of the Supreme Court of Canada are 
sufficiently broad that one author has concluded that a qualified 


privilege extends to confidential communications made in the course 


Ba, 81928 eS, CaRer A25.. 
89. Supra Chapter 2. 


90. See supra Chapter 2. 
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of a doctor-patient relationship.91 

From a doctor's perspective, it should be borne in mind that de- 
famatory communications about a patient to a colleague, to a public 
health agency, to a member of the patient's family, or even to a member 
of the public will likely be covered by qualified privilege, in the 
absence of malice, so long as there is a duty to reveal and a recipro- 
cal interest in obtaining the information. Similarly, criticism of 
colleagues will be privileged in these circumstances. 

However, from a patient's point of view, it is wiser to express 
dissatisfaction with professional services to the College of Physicians 
and Surgeons since the law is extremely protective of the reputation of 


professionals.22 


91. Williams, supra n. 68 at 94. 


92. Note that the British Medical Defence Union has advised against 
doctors' rushing into defamation actions. See Medical Defence 
Union, Law and the Doctor 41 (1975). 
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CHAPTER IV 
CONSENT 
1. Introduction 


For centuries the law has protected the right to be free from of- 
fensive bodily contact, | but since touching is a necessary and often 
enjoyable incident of living in society it is also recognized that an 
individual may waive his strict right to bodily security. So a person 
who consents to being kissed in a movie, body-checked in a sporting 
event, or jostled in’a crowded bus cannot collect damages for the torts 
of assault and battery.2 

Physical contact with the patient is essential in virtually all 
medical treatment? The doctor may need to palpate the abdomen, use a 
tongue depressor, or attach the electrodes of an electrocardiograph. 


In these examples the patient may have exceeded mere consent and 


1. Salmond on Torts 122 (16th ed. Heuston 1973). 
2-~-Supra-Chapter 3: 


3. For a discussion of the situation where there is no touching, as 
where the medical treatment involves the patient's taking drugs, 
see Gilborn, Legal Problems Involved in the Prescription of se 
ceptives to Unmarried Minors in Alberta (1974) 12 Alta. L. Rev. 359 

at 370 where the author concludes that it is not settled "Tw]hether 


or not the giving of a pill could amount to such an ‘application of 
force' as to constitute the tort of battery...." See also Rozov- 
sky, Informed Consent and Investigational Drugs (1977) T Leg. Med. 
0-162 at-163- 
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actually have requested the examination or procedure. "Every human 
being of adult years and sound mind has a right to determine what shall 
be done with his own body...",4 so it might seem that bodily contact 

in medical situations differs little from that in social or sports 
Situa- tions. But there is an important difference in that the parties 
are not in an equal position because the doctor is far more 
knowledgeable about the condition of the body involved than the patient 
himself.° In the past, when the doctor occupied a paternal role, 

there were fewer problems with consent because most patients expected 
and accepted his direction. While some modern patients continue to 
accept this tradi- tional model of the doctor-patient relationship, 
many do not and want to know more about the medical treatment or 
procedure involved. Unfor- tunately, a few take this position only 
after an unpleasant experience. 

On one side is the patient who has the right to examination, diag- 
nosis, advice and consultation® and, specifically, the right to a 
reasonably clear explanation of any treatment or procedure.’ He is 
presently being told that he is a consumer of medical services and that 


human rights are not being respected by health care professionals.® 


4. Schloendorf v. New York Hospital (1914) 211 N.Y. 125 at 129, 105 
Wee. 92 at 93 (N-Y.CA.). 


5. Kenny, Vv. Lockwood [1932] 1 D0.L.R. SO0/gar) 520 (Ont. G.A.). 

6. Parmley v. Parmley [1945] 4 D.L.R. 81 (S.C.C.). 

7. Kenny v. Lockwood supra n. 5. 

8. See Medical Malpractice (1977) 43 Consumer Reports 544, 598 and 


. See also Linden, Canadian Tort Law 58 (1977); Annas, 


Patients’ Rights (1976) Harvard L.S. Bull. 31. 
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On the other side is the doctor who is highly trained to carry out 
complicated treatment with sophisticated tools. The nature of the 
explanation given to a patient about to undergo a dangerous or compli- 
cated procedure may be part of the treatment or therapy because his 
response to it might affect the results.? There are those who 
believe the doctor is in the best position "to balance the patient's 
interest in his own body with the responsibility for the exercise of 
judgment by the doctor," 10 and that the patient is not assisted, but 
rather the doctor is "cribbed and confined"! by "participatory demo- 
cracy and egalitarianism" which is the basis for requiring a full, 
informed consent by a patient. 

This variance between the expectations and attitudes of doctors and 
patients with respect to consent to medical care is emphasized by a 


number of recent cases which will be discussed. 


2. Forms of Consent 


(a) Express Consent 


Consent may be express in an oral or written form, but to say it is 


express does not say it is explicit. This is espeially true of oral 


OT MCheane Vv. Weir (1977))) S06 -G.belwwos, MibeG. See). 


10. Scott, Report of General Counsel for the Year 1976 in Canadian 
Medical Protective Association, Annual Report 25 at 26 (1977). 
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consent. Rarely would a patient say, "I consent to a subclavian angio- 
gram being carried out on my person by Dr. A at the B. Hospital on C 
date." His reply is likely to be a word or phrase indicating agreement 
or acquiescence. 

Consent need not be written but this form may be more precise and 
provides excellent evidence that the patient's permission has been 
obtained. It is the practice of most hospitals to obtain consent in 
writing, especially for major treatment such as surgery !2 and in some 
HUetSaicLiOns.1t 4S. 4 requirement. !3 Many prototypes are avail- 
able !4 but even the most carefully worded, thorough form is worthless 
if the patient's consent lacks one of the pre-requisites for vali- 
dity.!9 Many forms presently in use are "blanket consents" 
authorizing unspecified additional or alternative procedures. Such a 
broadly worded consent might be so indefinite that a court would give 
nce 1 tttle weight. '6 However, in practice, consent is more often 


implied than express. 


12. Rozovsky, Canadian Hospital Law 42 (1974). 


13. See, for example, R. Regs. Man. 1970, Reg. P130-R1, s. 6; N.B. Reg. 
47/66 as amended, s. 40; Ont. Reg. 100/74, ss. 49, 49a; 7 Quebec 
Statutory Regulations 183 as amended, s. 3.2.1.1]; Sask. Reg. 
285/74 as amended, s. 50. See also, Schweizer v. Central Hosptial 
(3974) 46..0.R. 42d) 606.(H: Cae 


14. Supra n. 12 at 44. See also, Medical Defence Union, Consent to 
Treatment 13-23 (1974) for a complete set of forms. 


15. Discussed infra. 


16. Linden, supra n. 8; Rogers v. Lumberman's Mutual (1960) 119 So. 2d 


649 (La. C.A.); Valdez v. Percy (1939)35 Cal. App. 2d 485, 96 P. 2d 
142, ( Cale 0.0 fee 
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88 
(b) Implied Consent 


Most consent to medical treatment is implied from the words or con- 
duct of the patient. 1/ 

It is not hard to imply consent in the case of the patient who 
presents his arm for an injection, |8 or opens his mouth for an 
examination.!9 But it is sometimes difficult, especially in retro- 
spect, for the doctor and patient to agree on the extent of the implied 
consent. 

For example, in Reynen v. Antonenko@9 the plaintiff was taken to 
hospital by police to submit to a rectal search for drugs. At the 
hospital he removed his clothes and assumed the requested position. 

The defendant doctor performed the examination both by finger and 
Sigmoidoscope and found drugs. The plaintiff sued the doctor for bat- 
tery but the trial judge found that there had been an implied consent 
on the basis of the plaintiff's conduct and his words, "Let's go to the 
hospital." uttered when he was given the choice by the police either to 
remove the drugs himself or be taken to hospital. There was also test- 
imony by the doctor that such an examination would have been impossible 


without the patient's cooperation. 


ifeemarshali Vv. CULCY 190s 1's D.b.Ro coUmabeas 4 UN. Se ol: ie 


18. O'Brien v. Cunard S.S. Co. (1891) 154 Mass. 272, 28 N.E. 266 (Mass. 
Sica 


19. See Medical Defence Union, Law and the Dental Practitioner 7 (1974). 
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There is no legal or medical test to determine how much can be implied 
from what a patient says or does.2! It is not quite clear whether a 
subjective or objective2* standard is to be applied to the patient. 

A subjective test would require that all the characteristics of the 
particular patient be considered. This requires a doctor to know his 
patient fairly well but is consistent with the test used to determine 
the amount of information that a doctor need give a patient. However, 
an objective test would only consider what a "reasonable man" would be 
consenting to through words or conduct and would be more consistent 
with the test used in tort law generally.23 

On an anlaysis of the cases it appears that the subjective test is 
favoured in Canadian-courts at this time,¢4 but the final choice and 
clear enunciation of the test awaits judicial determination. 

Because most conflicts over implied consent are reduced to contests 
over who had the best evidence it is a wise physician who gets consent 
in writing from the patient, or notes the words or actions from which 
he implied consent. The presence of a reliable witness can also be 


valuable.2> 


21. See Rozovsky, supra n. 12 at 29. He suggests an objective test as 
a "useful guide". 


22. See Nathan, Medical Negligence 160 (1957). 


23. See Rozovsky, supra n. 12 at 29. 


24. Picard, The Tempest of Informed Consent, in Studies in Canadian 


Tort Law 129 at 142 (2d ed. Klar 1977). 


25. See Medical Defence Union, supra n. 19 at 7. 
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3. Special Situations 


(a) Emergencies 


A person may be unable to give consent due to unconsciousness or 
extreme illness. In such circumstances a doctor is justified in pro- 
ceeding without the patient's consent, subject to a number of 
restrictions. 

While the legal basis for substituting the doctor's decision for 
that of the patient has been debated by academics ,2© Canadian judges 
have taken a realistic approach. Refusing to strain the law to find 
consent, the courts recognize that sometimes a doctor may proceed with- 
out consent.¢/ 

A few important Canadian cases illustrate the limits of this 
emergency doctrine. 

In Marshall v. curry?8 the doctor discovered a grossly diseased 
testicle in the course of a hernia repair operation. He removed the 
testicle firstly because it was necessary for the hernia repair and 
secondly because he judged it potentially gangrenous and therefore a 
menace to the patient's life and health. Because the patient was under 


general anaesthetic he proceeded without consent, and later the patient 


26. For an excellent discussion, see Skegg, A Justification for Medical 


Procedures Performed Without Consent [1974] 90 L.Q. Rev. 512. 


2). Marshall Vv. Curry supra n. 17. 
eo. id. 
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sued for battery.29 Prior to this case it had been held that in 


emergencies the doctor became the patient's representative to give his 


consent, but here the court refused to employ this reasoning and 


instead justified a doctor's action in emergency circumstances on "the 


higher ground of duty" .30 The Chief Justice of Nova Scotia said: 
"where a great emergency which could not be anticipated arises" a 
doctor can act without consent "in order to save the life or preserve 
the health of the patient".3! The action against the doctor was 
dismissed. 

However in Murray v.McMurchy, 32 a doctor who tied a patient's 
fallopian tubes because he had discovered fibroid tumours in the 
uterine wall while doing a Caesarian section, and was concerned about 
the hazards of a second pregnancy, was held liable. The trial judge 
found that while it was convenient to carry out the procedure at that 
time, there was no evidence that the tumours were an immediate danger 
to the patient's life or health. 


Similarly, in Parmley v. Parmley? in which a patient requested 


the removal of two teeth and the defendant dentist extracted all of her 


upper teeth because he found advanced tooth decay and pyorrhea in the 


29. Note that negligence was alleged in the pleadings but not proceeded 


with at trial. Id. at 203% 
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gums, the court held the dentist liable. Again there was no evidence 
of emergency and thus no basis for proceeding without consent; however 


an important obiter comment was made in the case:34 


There are times under circumstances of emergency when both doctors 

and dentists must exercise their professional skill and ability 

without the consent which is required in the ordinary case. Upon 

Such occasions great latitude may be given to the doctor or 

dentist. [emphasis supplie 

A reconciliation of these cases leads to the principle that consent 
is unnecessary only where the procedure or treatment is required in 
order to save life or preserve health. Consent is required on all 
other occasions and it is no answer for the doctor to say that it was 
more convenient to perform the unauthorized procedure at that time or 
that he believed it was then that the patient would have wanted it 
done.3° 


In short, our Canadian courts differentiate between a procedure 


that is "necessary" and one that is "convenient". 


(b) Refusal to Consent 


A patient has the right to refuse medical treatment,3© and when 


34. ‘Id. ‘ati 89 Je See also Skegg,* supra n. 26. 


35. In Murray v. McMurchy supra n. 32, a witness testified that 97% of 
patients would be annoyed if the additional procedure of removing 
the tumours had not been taken. 


36. Marshaltv-5 Currycsupra. n.17° at 2/742 Rozovsky, supra n. I2 at’ 37; 
Skegg, supra n. 26 at 525. 
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this right is exercised, the doctor is put into a position where his 
ethical and legal duties conflict; whereas his professional commitment 
is to preserve life and health, he has no legal status to require a 
patient to preserve his own life or health.3/ The point is illus- 
trated by an Alberta case, Mulloy v. Hop Sang,28 where a surgeon 

found an amputation to be necessary and performed it in spite of the 
patient's twice stating that the doctor was not to amputate. The court 
agreed that the operation was necessary and was satisfactorily perform- 
ed but held the doctor liable for performing an unauthorized 

operation. The fifty dollar damage award was said to be substantial by 
the: 1935'-court. 


So proceeding with treatment that is forbidden by the patient may 


satisfy the doctor's ethics but leave him open to liability for battery. 


If the patient involved is a minor, legislation in most provinces 
provides that the child can be made a ward of the government so that 
consent can be given for necessary medical treatment.39 [t is un- 
likely that a court in Canada would interfere with the decision of a 


competent adult by compelling medical treatment unless it is for the 


o/..Sutcl de, Iswnomlonger a Crime Seer io/ZaGanea)s0C.013405..416) but it 
is still an offence to counsel, aid or abet a person to commit 
suicide(Criminal Codes (R.S6C 1970 Ac mCes4Ss's 224) . 


38. (MOSSissl: WEN. Rid la WOW tas C,. AR) 


39. See Child Welfare Act, R.S.A 1970, c. 45; Child Welfare Act, R.S.0. 
1970, c. 64. Note that dependent adults are covered in Alberta by 
the Dependent Adults Act, 1976 (Alta.), c. 63, s. 9(1)(h). See 
Shapiro, Legal Aspects of Unauthorized But Necessary Medical Treat- 


ment.[ 1963] L.S.U.C) Spec: Lec. 225° ats26/ For ‘the U.S. position 


see Raleigh Fitkin - Paul Morgan Memorial Hospital v. Anderson 
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treatment of a communicable or venereal disease.*9 most provinces 
have statutes providing for compulsory treatment in these special 
circumstances .4! 
A most difficult decision is faced by the doctor who is aware that 
an adult patient has prior to an emergency refused certain medical 
treatment, for example, the adult Jehovah's Witness carrying a card 
indicating that he refuses blood transfusions under all conditions but 
is incapable at the time of withholding consent. Two Canadian authori- 
ties have said that under such conditions treatment can be given 
without consent, because at the time of refusal, i.e., when the card 
was signed, the patient was not informed of the risks he now 
faces.42 However since a blood transfusion is generally indicated 
only when life is in serious danger, it is probably more logical to say 
that although the patient was not "informed" of the risk at the time he 


withheld his consent, he did contemplate that risk - death - and there- 


40. See Sharpe, Consent to Medical Treatment (1974) 22 Chitty's L.d. 
339 at320.. There ws American cCaseiiaw tothe: same.etfect. See 
EICksoMN ¥. Dilddrd: (1962) coc Neves, sede Oo. (N.Y <S.C..)s Re ‘Brook's 
Estate (1965) 205 N.E. 2d 435 (I11. S.C.). But there are many 
American cases contra. See Frenkel, Consent of Incompetents 
(Minors and the Mentally I11) to Medical Treatment (1977) 3 Leg. 
Medaucrlen dtutloo. aoe ee 


ed. Q. at Z 


41. See, for example, the following statutory provisions authorizing 
medical care or examinations without consent in certain circum- 
Stancese—.Chiid Welfare Act. R.S- An wos. ce. 45. Ss. i273) Corrections 
Act..1976, (Alta. ).C.62; 0S... S0Gl) aencal Health Act 1972 
(Altae)s Cul biG. S.2020. ireoen. 19/dnmc. 1706. S..0 41s) OGCUpanlona:| 
Health and Safety Act, 1976 (Alta.), c. 40, s. 15; Tuberculosis 
Act, R.S.A. 1970, c. 374, s. 7; Venereal Diseases Prevention Act, 
Preston FO, nC OC SS Sandee. 


42. Rozovsky, supra n. 12 at 39-40; Meredith, Malpractice Liability of 
Doctors and Hospitals 155-156 (1956). 
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fore to perform the procedure constitutes a battery. While it is 
possible that a court may follow this reasoning and hold the doctor 
liable, the damages for "wrongfully saving life" would of course be 
nominal .43 

The legal protection given to the patient's freedom of choice is 
cold comfort to a doctor struggling to make a decision which is in the 


patient's best interests. 


4, Requirements 


In a suit against a doctor in battery the patient must prove that 
he was touched and ought to testify that he did not consent. The 
doctor then has the onus of proving that the patient did consent .44 
The consent must meet certain requirements before it is acceptable as a 
defence. 

These requirements are that it must be: 

(1) given voluntarily 

(2) given by a patient who has capacity 

(3) given by a patient who is informed 

(4) referable both to the treatment and the person who is to 


administer that treatment. 


43. see Lepp v.) Hopp. (1977) 2)G:C. bk. 1... 163 at 195 (Alta. S.C,). 


44. Schweizer v. Central Hospital supra n. 13; Kelly v. Hazlett (1976) 
NC erst v1 KCOmt-THece); Picardéisupram. 24° iFot<a.contrary 
opinion see Hertz, Volenti Non Fit Injuria: A Guide in Studies in 


Canadian Tort Law 101 (2d ed. Klar 1977). 
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A consent which is deficient with respect to any one of these 


requirements will be null; therefore each will now be examined in 


detail. 


(a) Consent Must be Given Voluntarily 


While it is true to state that the consent given must be the result 
of freedom of choice, an anxious, ill person, often with concerned 
family hovering and advising, will be unable to make a decision without 
some degree of fear, constraint or duress. However, it is usually easy 
to identify the extreme cases.4° A consent is invalid if there was 
coercion or deceit involved, or a fraudulent misrepresentation of what 
was involved in the treatment to be undergone .46 Should a doctor 
have reason to believe that the consent was given because the patient 
felt fear or compulsion from others, then he has a duty to discuss the 
matter with the patient alone. 

A more difficult situation arises in cases where consent is ob- 
tained after the patient has received a pre-operative sedative. Two 


Canadian cases have dealt with this issue. 


45. See Latter v. Braddell (1881) 50 L.J.Q.B. 448 (C.A.), where it was 
held that a housemaid who submitted most reluctantly to a physical 
examination ordered by her employer had consented to it. This case 
would be decided differently today. 


46. See Re D and Council of College of Physicians and Surgeons of B.C. 
(1970) 11 D.L.R. (3d) 570 (B.C.S.C.). See also the American case 
Or HOODS  V.nk zen, 619.16) 230 ,F Oo wlUcSeesAcratneCct..).: [he 
doctor told the patient he operated for an abscess when, in fact, 
he performed an abortion. The patient's consent was not valid 
because of the fraud. 
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In the first case, Beausoleil v. Sisters of Charity,4/ a patient 
requiring a disc operation advised the anaesthetist that she wanted a 
general anaesthetic, not a spinal. This doctor called in the chief 
anaesthetist who had never examined the patient, but thirty minutes 
before the operation convinced her over her objections to submit to a 
Spinal. When the patient later sued the chief anaesthetist for paraly- 
Sis suffered as a result of the spinal, it was held that the consent 
was not voluntarily given because the patient was sedated and it was 
clear from her language that the spinal was the doctor's wish, not hers. 

In Kelly v. Hazlett.48 the patient was the aggressor. She had 
received pre-operative sedation in preparation for surgery involving an 
ulnar nerve transplant and a cleaning out of the elbow joint when she 
demanded of the orthopedic surgeon that he perform an osteotomy as well 
to straighten her elbow. Against his better judgment, he agreed. Par- 
tially as a consequence of the osteotomy the patient suffered permanent 
stiffness and sued. The court held that in these circumstances it is 
incumbent on the doctor "to prove affirmatively that the effect of the 
sedation probably did not adversely affect the patient's understanding 
of the basic nature of the contemplated operation."49 [t was found 
that this consent had been voluntary, but the doctor was nevertheless 


held liable because the consent was not informed. A doctor in this 


47. (1964) 53 D.L.R. (2d) 65 (Que. C.A.); see also Browne v. Lerner 
(1940) 48 Man. R. 126. 


48. Supra n. 44. 
49. 1d. at. 32. 
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position might be well advised to postpone the operation until he could 


fully discuss the matter with the patient. 


(b) Patient Must Have Capacity 


A consent will be valid only if given by a patient who has the 
legal capacity to give it.°9 Thus the consent of a minor or a person 
not mentally competent by reason of disease or the influence of alcohol 


or drugs may not be valid. 
(i) Minors 


A person under the age of majority?! can consent to medical 
treatment for his benefit provided that he is capable of appreciating 
fully the nature and consequences of the particular treatment .2¢ 

Two Canadian cases illustrate the application of this principle. 
In Booth v. Toronto General Hospitals the issue of the 19 year old 


plaintiff's consent to throat surgery arose. Chief Justice Falcon- 


90. See Frenkel, supra n. 40. 


51. Note that the common law age of majority of 21 years has been 
reduced by legislation to eighteen years in Alberta, Manitoba, 
Ontario and Quebec and to nineteen years in British Columbia, 
Saskatchewan and Nova Scotia. 


92. Nathan, supra n. 22 at 176. See Bowker, Legal Liability to Volun- 
teers Testing New Drugs (1963) 88 Can. Med. Assn. J. 745; see also 
Gilborn, supra n. 3 
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99 
bridge assessed the plaintiff in these terms:°4 


He is not of the highest intelligence, but it appears that he was 
nineteen years of age and capable of taking care of himself. 


On the issue of whether this minor was capable of consenting to the 


treatment or not he said:°° 


The only question of law involved was whether the boy's parents 
Should have been consulted, but that was effectively answered, and 
it has been shewn that he is capable of doing a man's work. 
Indeed, he is at present doing hard work for 10 hours a day. 


The plaintiff's action was dismissed.2© 
The plaintiff was twenty years of age in the second case, Johnston 
v. Wellesly Hospital.°/ He consented to treatment for acne by a duly 


qualified specialist in dermatology. Addy J., looking at whether the 


consent of the plaintiff's parents or guardian was required, said:°8 


Although the common law imposes very strict limitations on the 
Capacity of persons under 21 years of age to hold, or rather to 
divest themselves of, property or to enter into contracts concern- 
ing matters other than necessities, it would be ridiculuous in this 
day and age, where the voting age is being reduced generally to 18 
years, to state that a person of 20 years of age, who is obviously 
intelligent and as fully capable of understanding the possible con- 


54. Id. at 120. Note that the age of majority was twenty-one. 

Doe Ld. at 120. 

56. Falconbridge, C.J. said id., that he might have entered a nonsuit 
against the plaintiff but he felt, in view of the attack on the 
defendant hospital, that the true story should be brought out. 

Bie (Gl Ooy Als Del het Od) esl SOc ONT cat ac ce) 


98. Id. at 144. Note that the age of majority was twenty-one. 
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sequences of a medical or surgical procedure as an adult, would, at 
law, be incapable of consenting thereto. But, regardless of modern 
trend, I can find nothing in any of the old reported cases, except 
where infants of tender age or young children were involved, where 
the Courts have found that a person under 21 years of age was le- 
gally incapable of consenting to medical treatment. If a person 
under 21 years were unable to consent to medical treatment, he 
would also be incapable of consenting to other types of bodily in- 
terference. A proposition purporting to establish that any bodily 
interference acquiesced in by a youth of 20 years would neverthe- 
less constitute an assault would be absurd. 


This test, which has been variously described as "Lord Nathan's 
Test",°? "the emancipated minors test"©9 or the "mature minor 
rule", requires a subjective assessment of the patient. It would 
be ludicrous to require parental consent for treatment of a seventeen 
year-old employed full time, living away from parents and supporting 
himself, or for a pregnant sixteen-year-old living with her husband. 
Both would be mature minors capable of giving consent. 

In order to provide more certainty, legislation has been passed in 


62 


some jurisdiction and proposed in others. Quebec passed the Public 


Health Protection act®3 in 1972 which states that care may be pro- 


SO SUD aalee ec 


60. See, for example, Rozovsky, Consent to Treatment (1973) 11 Osgoode 
Hale (sx 525103% 


61. See, for example, Wadlington, Minors and Health Care: The Age of 
Consent (1973) 11 Osgoode Hall L.J. 115. 


62. For a more detailed dicussion see Picard, Recent Developments in 


Medical Law (1977) 3 Leg. Med. Q. 201; see also WadTington, id.; 


Family Law Reform Act (Imp.) 1969, c. 46, s. 8. See Skegg, Consent 


to Medical Procedures on Minors (1973) 36 Mod. L. Rev. 370. See 


also Hewer v. Bryant [1969] 3 All E.R. 578 (C.A.). 


63.2Public: Health, Protection Act-197/2 ‘(Que.),.c.°425.-s.. 36. See 
Joyal-Poupart, La notion de danger et la protection des mineurs 
(1976) 36 Rev. du Bar. 495; Crepeau, Le Consentement Du Mineur au 
Matiere De Soin et Traitements Medicaux ou Chirurgicaux Selon Le 
roit Civil Canadien an. Bar Rev. 
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vided by a hospital or physician to a minor fourteen years of age or 
older. But if the minor is sheltered for more than twelve hours or if 
there is extended treatment, the person having parental authority must 
be informed. 

In 1973 British Columbia took action by the addition of a new Ssec- 
tion to the Infants Act®4 which provides that the age of consent to 
medical treatment be sixteen years. During debate, an amendment added 
a subsection making the minor's consent effective only if "a reasonable 
effort" has been made to give parental consent, or in lieu thereof, if 
a written opinion is obtained from another practitioner that the treat- 
ment is in the best interests of the minor. The physician is empowered 
to inform the parent that the minor has been treated. 

Ontario sought a partial solution by Regulations under the Public 
Hospitals Act permitted surgical operations and other treatment in hos- 
pitals with the consent of a person of sixteen years, or one who is 
marr ied.©° 
Other provinces are looking at the problem and recommendations 


have come from the Institute of Law Research and Reform in Alberta©/ 


OA hes Or Ul. 900. Ce 19S Sem ece en ors ta Curae es. bts) ROu fa 
criticism see Gosse, Consent to Medical Treatment: A Minor 
Digression (1974) 9 U.B.C.L. Rev. 56. 

65. Supkawnteriss 

66. See Picard, supra n. 62. 


67. Alberta Institute of Law Research and Reform, Report No. 19, 
Consent of Minors to Health Care (1975). 
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and the Uniform Law Conference.8 

The arbitrary setting of an age from which consent is valid is 
common to all of the proposed legislative reform. But a problem may 
still exist for the doctor whose patient is under that statutory age 
yet needs health care for a problem such a drug or alcohol abuse or the 
prevention or termination of pregancy,09 and cannot or will not 
obtain parental consent. The removal of a minimum age for treatment of 
these problems would be a reasonable step reflecting an understanding 
of and concern for contemporary youth. /9 

If a patient does not satisfy the "mature minor" test and is not 
covered by statute the doctor ought to obtain the consent of a parent 


a Some concern has been expressed about 


or guardian to treatment. 
the situation where the person purporting to consent is neither parent 
nor guardian but merely has the child in his care or is in loco 
parentis, for example the school teacher who brings an injured child to 
a doctor for treatment. in many of these cases the doctor will be 


justified in proceeding because there is an emergency, or because he 


has a bona fide belief that the adult has been vested with authority by 


68. Medical Consent of Minors Act, Uniform Law Conference of Canada 
Proceedings, 5/th Annual Meeting 162. The Uniform Act is now law 
in New Brunswick: Medical Consent of Minors Act, 1976 (N.B.), c. 
M-6.1. 


69. For an excellent discussion of the specific problem of prescription 
of contraceptives to minors, see Gilborn, supra n. 3. 
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the parent or guardian,’* but in some cases resort to the courts 
might be necessary with the assistance of provincial social service 
departments. 

Where the minor has capacity to give consent, it is valid and ought 


not to be overriden by an adult's decision to the contrary. 
(ii) Adults with a disability 


An adult who is not of sound mind cannot give a valid consent.’ 
If he has been so declared by a court order there will have been some- 
One appointed who can consent on his behalf./4 Some patients under 
psychiatric treatment may not be competent to consent and a written 
report should be obtained from a psychiatrist whenever the doctor is in 
doubt. In some provinces the psychiatric hospital is vested with power 
by legislation’? to consent for treatment of the patient both within 
that facility and for medical care in general. 

It is not necessary to obtain the consent of a spouse for treatment 


76 


to the other. This is true even where the procedure involved is 


therapeutic sterilization. While some authors state that obtaining the 


72. See Tompkins, Health Care for Minors: The. Right to Consent 
(1974-75) 40 Sask. L. Rev. 41. 


7302 oee Frenkel oe SUpiad ah roo. 
74. See Dependent Adults Act, supra n. 39. 


75. See, for example, Mental Health Act 1972 (Alta.), c. 118, as 
amended; 9SS-77 4.9750 26 [| re=enanlo7o.9Ge 20, S.4 }ec5d- 


76. Speller, Law of Doctor and Patient 36 (1973). 
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consent of a spouse to a procedure which takes away the capacity for 
procreation would be advisable,// there is no Canadian or English 
authority for the proposition that a person deprived of the right to 
have children by a spouse could claim damages from the doctor./8 
Prisoners have the same right to accept or refuse medical treatment 


as any other person./9 


(c) Patient Must be Informed80 


The patient needs information before he can make a decision whether 
or not to consent. However the process is a bilateral one in which 
both the patient and the doctor have the right to knowledge of critical 
facts and the duty to respond in a way appropriate to their roles. So 
while the patient has the right to be told of the risks of treatment, 


he has a corresponding duty to apprise the doctor of the specifics of 


77, Rozovsky, supra n. 12 at 41; Speller, id. at 38. 


78. Medical Defence Union, supra n. 14 at 9. If a court did so, it 
would in these times of equality of the sexes have to hold that a 
wife must consent to the sterilization of her husband. 


79. Bowker, Experimentation on Humans and Gifts of Tissue: Articles 
20-23 of the Civil Code (1973) I9 McGill L.J. I6T at I77; for an 
interesting example of the misuse of authority by prison officials 
see Leigh v. Gladstone (1909) 26 T.L.R. 139 (K.B.), a case involv- 
ing force feeding of women prisoners. 


80. For a full discussion see Castel, Nature and Effects of Consent 


with Respect to the Right to Physical and Mental Integrity in the 
Medical Field: Criminal and Private Law Aspects (1978) 16 Alta. L. 
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his complaint and to cooperate in establishing essential facts.3! 

The doctor has the right to be told everything, including that which 
might be irrelevant; he must decide what information may be eliminated 
and then must elicit such further information as he thinks material. 
He is now in a position to exercise his duty to inform the patient of 
the risks involved in the treatment he, in his professional judgment, 
recommends. 

It is now up to the patient to unequivocally communicate to the 
doctor his decision to accept or reject the proposed treatment .82 

This knowledge does not show precisely which risks need be revealed 
to the patient. The amount of information necessary to satisfy the 
requirement that consent be "informed" will now be discussed. 

It is important to note at the outset that although Canadian courts 
have espoused the American term "informed consent", our jurisprudence 
in the area in much different.°3 

In the United States, two standards for the scope of information 
required now exist, each with its own following. As a result, there is 
a great deal of confusion there over informed consent, 84 in spite of 


a "spate of legal articles unequalled in the history of [American] 


81. Note that this might include the patient's.asking questions: Smith 
veenucklLandsHospitalebde.( 965) NoZatnR. IO aCC ean.) 


82. For cases where the patient fell short see Nykiforuk v. Lockwood 
iG4 Dd HOW WR. wed elSaSks wDsGouls BOASeRVemEOlueSUDra in. 31% 


83. For a discussion of the American law see Plante, An Analysis of 
"Informed Consent" (1968) 36 Fordham L. Rev. 639. 


84. Id. See also Louisell & Williams, Medical Malpractice, Matthew 
Bender, New York, 1969. 
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medicolegal jurisprudence,"8° and both the legal and medical profes- 
Sions are frustrated over the state of the law.86 

One standard employed is the "full disclosure" standard,87 which 
requires that all risks be revealed. The patient's full knowledge is 
the goal, whether that is medically sound or not. However, the doctor 
need only give an explanation which would be understood by a "reason- 
able" patient;88 the test of the patient is objective and no account 
need be taken of any patient's peculiar deficiencies. 

The other standard is also the one used in Canada, the "profes- 
Sional disclosure" standard, which requires that a doctor disclose only 
the risks that his colleague would normally disclose with respect to 
the treatment in question.89 But the doctor must take into account 
the particular patient's intellectual and emotional characteristics, as 


well as the relationship between himself and the patient, the patient 


85. Epstein & Benson, The Patient's Right to Know (1973) 47 J. Am. 
Hosp. Assn. 47. 


86. See Maldonaldo, Strict Liability and Informed Consent: Don't Say I 
Didn't Tell You So (1976) 9 Akron L. Rev. 609. 


b/= Canterbury v..spence (19/2), 464ghe.2dn/72 (U.S-G.A. D.C. Cov.) 
Cobbs v. Grant (1972) 502 P. 2d 1 (Cal. C.A.). For a comprehensive 
list see Seidelson, Medical Malpractice: Informed Consent Cases in 
"Full Disclosure" Jurisdictions (1976) 14 Duquesne L. Rev. 309, 
wherein it is stated that this standard results in better communi- 


cation between doctor and patient and better health care. 
88. Canterbury v. Spence id. at 787; Cobbs v. Grant id. at 11-12. 
89. Note that the doctor has a duty to answer the patient's questions 


fully and honestly. This may result in the inquisitive patient 
being told more. Smith v. Auckland Hospital Bd. supra n. 81. 
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test for this standard being a subjective one.90 The classical 
statement of the standard is found in Smith v. Auckland Hospital 
Board,91 brought into Canadian Jaw by Male v. Hopmans: 


JO": 


se 


IES 


As it seems to me, the paramount consideration is the welfare 
of the patient, and given good faith on the part of the doctor, I 
think the exercise of his discretion in the area of advice must 
depend upon the patient's overall needs. To be taken into account 
should be the gravity of the condition to be treated, the 
importance of the benefits expected to flow from the treatment or 
procedure, the need to encouarge him to accept it, the relative 
Significance of its inherent risks, the intellectual and emotional 
capacity of the patient to accept the information without such 
distortion as to prevent any rational decision at all, and the 
extent to which the patient may seem to have placed himself in his 
doctor's hands with the invitation that the latter accept on his 
behalf the responsibility for intricate or technical decisions. 
Finally, it cannot be overlooked that although the patient may not 
appreciate the specific risk in the particular treatment, he has 
lived like all of us with the knowledge that contingenices are 
inseparable from human affairs, and accordingly would recognise, 
without being told, that there can be no part of medical practice 
which is infallible. Even when some warning may seem necesary, 
however, I cannot think that there should be an inevitable elabora- 
tion of detailed risks. Nor can it be sufficient to show after the 
event that a doctor would have been wiser to say more. This duty 
appears to be governed by all the factors I have mentioned as they 
would be assessed and applied by a reasonably prudent medical 
practitioner; and the need to include descriptions of the adverse 
possibilities of treatment in the explanation must depend upon the 
Significance which that prudent doctor in his patient's interests 
would reasonably attach to them in all the environment of the 
case. I certainly am not prepared to hold in the absence of 
authority, that doctors should be distracted from their prime 
responsibility to care for the health of their patients by the 
thought that there is an almost automatic need to describe these 
possibilies in order to avoid a claim in negligence should some- 
thing, by bad chance, go wrong. 


Koehler -v. Cook (1975 )P65.D;L.R. (3d) 76e at /6/, (B.C.S.C..)" See 


also Kenny v. Lockwood supra n. 5 where the patient was "a woman of 
education"; Mulloy v. Hop Sang supra n. 38 where the patient was "a 


Chinaman without much education". 
[1964] N.Z.L.R. 241; reversed [1965] N.Z.L.R. 191 (C.A.). 
(1966) 54 D.LeR. (2d) 592 at 597-598 (Ont. H.C.). 
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Here then are the factors to be borne in mind by a doctor when 
deciding what to tell his patient: 

(1) the gravity of the condition 

(2) the benefits of the treatment 

(3) the probability and nature of any risks 

(4) the intellectual and emotional characteristics of the patient 

(5) the degree of dependency in this doctor-patient relationship. 

Note that the above is based on certain assumptions: that the 
doctor places the patient's welfare first, and acts in good faith,?3 
and that the patient realizes that medical science is not infallible, 
and that hindsight is clearer than foresight. 

Some more specific guidelines emerge from the cases. It is not 
necessary to explain risks "inseparable from any option, such a failure 
or death under an anaesthetic, the danger of infection, of tetanus, of 
gas gangrene or gangrene....,"2" to tell of details "calculated to 
frighten or distress the patient"? nor ..to, tell of risks that are 
extremely remote, for example, one in a thousand. 2° The actual medi- 
cal techniques need not be explained in detail "as long as the nature 


of the treatment is fully understood."9/ 


93. Kenny v. Lockwood supra n. 5 at 525. 
O47 Id2 at 523;, see: aiso McLean Vv. Well SUpraein 2. 


95. Kenny v. Lockwood id. at 525. 


96. McLean v. Weir supra n. 9. 


97. Johnston v. Wellesley Hospital supra n. 57 at 145. Further, there 
is no need to explain that it is the first operation done since the 
doctor .qualitied:.bepn vy. Hopps0l979) 8 -C.C.L.7T. 260 :(Alta. C.A.). 
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In summary: 98 

In ordinary medical practice the consent given by a patient to 
a physician or surgeon, to be effective, must be an "informed" con- 
sent freely given. It is the duty of the physician to give a fair 


and reasonable explanation of the proposed treatment including the 
probable effect and any special or unusual risks. [emphasis 


Suppliedismim, 

Certainty in the Canadian law of informed consent has been achieved 
through the marriage of the professional standard of disclosure with 
the subjective test of the patient. This union balances the interests 
of the medical practitioners and their patients: while the profes- 
sional disclosure standard is less onerous on the doctor, he still has 
the burden of proving that it was satisfied; and the patient, protected 
by the subjective test, can expect to have risk material to him 
explained in a way that he can understand.22 The rampant chaos over 


consent in the United States can be avoided here. 


(d) Consent Must be Referable to Both the Treatment and the Person 
Who is to Administer It 


(i) Consent to the Treatment 


It is in the best interest of both the doctor and the patient that 
they both understand the limits of the consent. The essence of consent 


is an agreement by the patient to accept the specific risks involved, 


98. Halushka v. University of Sask. (1965) 52 W.W.R. 608 at 615 (Sask. 


99. Note that it is also easier for him to prove causation should the 
action be in negligence. See infra. 
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So it is important that he receive only the treatment to which he has 
consented. Should more extensive or difficult treatment be rendered, 
then apart from circumstances of emergency, the patient might be suc- 
cessful in bringing suit against the doctor, even if the unauthorized 
treatment was beneficial. 

The test used in Canada is whether the patient has consented to the 
general nature of the treatment. If so, then such sub-procedures or 
variations of the treatment as are reasonable or in common practice 
would also be covered.!00 In a recent case, Gorback v. Ting, 10! 
indicates that a patient has the right to choose procedures where more 
than one is medically feasible. In that case, an anesthetist was held 
liable for injuries to a patient's teeth and bridge work following an 
attempted administration of general anaesthetic. The decision was 
based partially in the finding that although there was no evidence that 
medical considerations required a general, the patient was not given 
the option of choosing a local anaesthetic. 

Most problems in this area have arisen in cases where the commun- 
ication between doctor and patient prior to treatment has been 
inadequate or ambiguous, resulting in the doctor's believing that con- 


sent has been obtained for something when in fact it has not. 


100. Male v. Hopmans supra n. 92; Johnston v. Wellesley Hospital supra 
n. 57. Caron v. Gagnon (1930) 68 Que. S.C. 155; LaFrenier v. 
H6pital Maisonneuve | 1963] Que. S.C. 467. 


101. Gorback v. Ting [1974] 5 W.W.R. 606 (Man. Q.B.). See also Kangas 
v. Parker [1976] 5 W.W.R. 25 (Sask. Q.B.), where it was held that 
a dental patient should have been given the choice of a hospital 
or the dentist's office and a general or local anaestethic. 
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The most extreme case is Schweizer v. Central Hospital, !02 in 
which a patient who entered hospital expecting an operation on his 
great toe instead received a spinal fusion. While the doctor had 
received approval for both procedures from the Workman's Compensation 
Board, the consent form signed by the patient made no reference to a 
spinal fusion. The patient was adamant that back surgery was never 
discussed, and the trial judge found the doctor's recollection of the 
facts wholly defective. This, combined with conflicting evidence in 
the hospital records, contributed to the finding of liability against 
this doctor. 

Two lesser cases of extending treatment beyond that for which con- 
sent was given are Parmley v. Parmley !03 and Boase v. Paul, 104 In 
both cases the defendant dentist removed all the upper teeth under 
general anaesthetic. In the former case consent was given only for the 
removal of two teeth, and in the latter case, for one tooth. The 
dentist in Parmley was held liable but liability was escaped in Boase, 
only because the limitation period had expired. 

If the communication of consent is faulty because the patient has 
given unclear instructions, the medical practitioner might not be held 
liable. Two such cases, again involving dentists, are Nykiforuk v. 


Lockwood, !05 where the patient wanted two upper molars extracted but 


102 SuDIa Mol 3. 
103. Suprain? 33! 
104. Supra n. 31. 


105. Nykiforuk v. Lockwood supra n. 82. 
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appeared to the dentist to have indicated the two lower ones, and 
Guimond v. Labergel06 where the patient replied "Oui" to the 
dentist's query "Toutes des dents, Madame Guimond?" even though she 
meant only the upper teeth. The actions were dismissed in both cases, 
it being held that the patient consented to the treatment given. 

The above examples all emphasize the point that the best protection 
of both the doctor's and the patient's interests is the obtaining of an 
unequivocal consent from the patient for the treatment to be adminis- 


tered. 


(ii) Consent to the person administering treatment 


Consent is personal and normally authorizes a specific person to 
carry out the specific treatment. Where the doctor or hospital emplo- 
yee to whom the consent is given proceeds directly with the procedure 
or treatment on the conscious patient, it is not difficult to find an 
implied consent to the individual. It is more difficult where the 
patient has been anaesthetized. The consent forms used by many hospi- 
tals anticipate this situation and provide for it; for example, one 


modern form recommended for use in Canada states; !0/ 


I, (Name of Patient) of (City, town) hereby consent to submit to 
the following procedure, operation or treatment...to be performed 


$065 (1986:) 4 DIG R= (2d)¢ 559) (Ont CAN)’. 


107. Rozovsky, supra n. 12 at 44. Note that this form is signed by 
both the patient and the doctor. For other variations see 
Meredith, supra n. 42 at 149; Medical Defence Union, supra n. 14 
Ht he 
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by such members of the (Name of Hospital) medical staff or employee 
as required and with the assistance of such employees of the (Name 


of Hospital) as required for the procedure, operation or treat- 


ment. [emphasis supplied] 


It is certainly in the doctor's and hospital's best interest to 
provide for a consent to the group, i.e. medical staff or employees. 
This is particularly true in teaching hospitals where house staff may 
be performing certain procedures. On the other hand a patient who 
chose and entrusted his life to a particular doctor ought to have the 
right to have that doctor treat him. The obvious answer might seem to 
present the group consent form to the patient and if he refuses to sign 
it, then to use the named doctor form instead, but this presupposes an 
informed and strong-willed patient. A better suggestion would be to 
use the group consent to cover admission, processing and day to day 
care, and use the named doctor form for any Surgery or high-risk 
tests. The patient is assumed to know that the doctor engaged to do 
the surgery will not also be administering the anaesthetic; in fact 
there is support !98 for the proposition that the doctor has implied 


authority to engage another to administer the anaesthetic. 


5. Experiments 


Any treatment outside of the usual or common practice requires a 


broader disclosure of the risks by the doctor than is usually re- 


108. Villeneuve v. Sisters of St. Joseph [1971] 2 0.R. 593 (Ont. H.C.); 
BuckRvecS a5.0B. nandeks C195 m4 eWeW Rees20 068 IG8S iC). 
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quired. The extent to which the disclosure must exceed the normal 
requirements depends upon the potential effect of the experiment upon 
the patient. The label "experimentation" covers a great range of 
scientific activity. Advancing a slim hope of remission to a patient 


suffering from a terminal disease by testing a new drug !09 


is quite 
different from administering a new anaesthetic to a paid subject who 
will obtain no benefit apart from the financial one. | 10 

Where treatment is experimental or investigative but of possible 
benefit to the patient he is entitled to “complete disclosure" of the 
risks and a higher standard of care is expected of the doctor. !11 
There are so few modern Canadian cases on point, that the exceptions, 


112 


if any, to this general statement are a matter of speculation. ct 


would seem reasonable that the doctor be allowed to withhold informa- 


tion about a risk from a patient who would benefit greatly from the new 
treatment but whose recovery might be adversely affected if he knew the 


risk. Hence the term "complete disclosure", which would allow room for 


exceptions, is used rather than "full" disclosure. 
However, where the experimentation is of the research type and of 


little or no benefit to the subject the full disclosure standard is 


109. Bowker, supran. 52. 


110. Halushka v. University of Sask. supra n. 98. 
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111. Cryderman v. Ringrose [1977] 3 W.W.R. 109; affirmed [1978] 3 W.W.R 


Tid. 


481 (Alta. C.A.). Bowker, supra n. 52; Baills v. Boulanger (1924) 
4 D.L.R. 1083 (Alta. C.A.), where it was held that a physician was 
entitled to use an ultraviolet lamp which was still experimental 
at that time. 


See Rozovsky, Informed Consent and Investigational Drugs (1977) 3 
Leg. Med. Q. 162. 
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required. A clear statement of the law is found in Halushka v. Univer- 


Sey s0F Saskatchewan! !3 


where the subject, a student, was paid fifty 
dollars to participate in the test of a new anaesthetic. He was told 
that the test was safe "and there was nothing to worry about", but was 
not told that the experiment involved a new drug, that there were 
risks, and that a catheter would be advanced towards his heart. He 
Signed a consent form which purported to release the doctors from 
liability for accidents. During the test he suffered a cardiac arrest, 
and later succeeded in an action against the doctors. Holding the 


consent to be ineffective, the court awarded damages of $22,500 and 


said: | 14 


There can be no exceptions to the ordinary requirements of disclo- 
Sure in the case of research as there may well be in ordinary 
medical practice. The researcher does not have to balance the 
probable effect of lack of treatment against the risk involved in 
the treatment itself. The example of risks being properly hidden 
from a patient when it is important that he should not worry can 
have no application in the field of research. The subject of medi- 
cal experimentation is entitled to a full and frank disclosure of 


all the facts, probabilities and opinions which a reasonable 
man! {5 might be expected to consider being giving his consent. 


[emphasis supplied] 
The legal, ethical and scientific problems surrounding non- 
therapeutic human experimentation, particularly where minors, mental 


incompetents or prisoners are concerned, are far too complex to be 


113. Supra n. 98. Note that this case was brought in tort as a battery 
case but could also have been brought in contract. 


114. Id. at 616-617. 


115. The use of a subjective test of the patient here, as in general 
medical treatment, would better protect the patient. 
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adequately dealt with in this thesis, but some of the difficult ques- 
tions and attempted answers to them have been raised by Canadian 
authorities. 116 

The increasing frequency of human tissue transplants, like all 
advances in medicine, has created new challenges for the law, particu- 
larly in the area of consent. Most provinces have responded with 


legislation! !/ 


which provides for inter vivos gifts (i.e., gifts made 
while the donor is living) of organs, and allows a direction by an 
individual, or certain next-of-kin that after death his body or certain 
of his organs are to be made available for transplantation purposes. 
Again, many hard issues beyond the scope of this thesis are being 


fought in this field, especially where minors and mental incompetents 


are involved. !!8 


116. Bowker, supra n. 52; Bowker, supra n. 80; Waddams, Medical Experi- 
ments on Human Subjects (1967) 25 U.T.F.L. Rev. 25; Dickens, 
Information for Consent in Human Experimentation (1974) 24 


U.T.L.J. 381; Dickens, The Use of Children in Medical Exper imenta- 
tion (1973) 43 Med. Leg. J. 166; Sharpe, The Minor Transplant 
Donor (1975) 7 Ottawa L. Rev. 85. 


117. As amended: Human Tissue Gift Act, 1973 (Alta.), c. 71; Human 
Tissue Gift Act, i972 (8.C.), cac7-numan. hissue Act, R.S.M. 
1970, c. HI180; Human Tissue Act, R.S.N.B. 1973, c. H-12; Human 
Tissue Act, 1971 (Nfld.), No. 66; Human Tissue Gift Act, 1973 
(N.S.), c. 93; Human Tissue Gift Act, 1971 (Ont.), c. 83; Human 
Tissue Gift Act, R.S.P.E.I. 1974, c. H-14; Human Tissue Gift Act, 
1974 =(Sask') O&c 2'47" Civi Code (Ques); arts. “20=23°. 


118. See the famous American decisions of Strunk v. Strunk (1969) 445 
S.W. 2d 145 (Ky. C.A.), where authority for a transplant from a 27 
year old mental incompetent to a 28 year old brother was granted, 
and Hart v. Brown (1972) 289 A. 2d 386 (Conn. S.C.) where approval 
was given to a transplant between eight year old twins. See also 
Sharpe, supra n. 116; Castel, Some Legal Aspects of Human Organ 
Transplant (1968) 46 Can. Bar Rev. 345. See also special provi- 
Sions relating to minors and mental incompetents in some of the 
legislation listed id. 
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A doctor involved in experimentation or transplantation ought to 


seek a legal opinion founded on the particular fact situation, with 


reference to relevant statutory material. 


6. Remedies 


A survey of the case law indicates that where a consent is defi- 
cient an action may be brought against the doctor in either battery or 
negligence. While some courts have made strong statements emphasizing 
the need to differentiate between the two actions, others have 
apparently ignored the difference. Recent cases show the importance of 
this distinction. The important practical consequences of the choice 
in the areas of onus of proof expert evidence, proof of damage, causa- 
tion, limitation periods, and insurance coverage have already been 


discussed, | 19 


(a) Negligence 


Kenny v. Lockwood, 129 Male v. Hopmans, !@! and Gorback v. 
Ting !22 are all cases in which an action for failure to adequately 


inform a patient before obtaining his consent was framed in negli- 


119. Supra Chapter 3. 
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tel: Supra n. 92. 
W22. Supra n. 101. 
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gence. Only in Gorback v. Ting was liability found on this ground. 
However, the important point is that no mention of battery was made in 


any of these cases. 


(b) Battery 


A greater number of cases have proceeded on the more traditional 
basis of trespass to the person, !23 and a number of them have care- 
fully distinguished this from the negligence action. In Marshall v. 


Curry, the trial judge said of the two actions: 24 


The action is not one of negligence or malpractice, but one of 
assault and battery. The operation, if unlawful, was technically a 
surgical battery for which the defendant is liable. "The distinc- 
tion ordinarily between an unauthorized operation amounting to 
assault and battery on the one hand, and negligence such as would 
constitute malpractice, on the other, is that the former is inten- 
tional, while the latter is unintentional:" Hershey v. Peake 
(1924), 115 Kan. 562. 


An even more decisive staement was made by Addy J. in Johnston v. 


Wellesley Hospital: !29 


123. Murray v. McMurchy supra n. 32; Mulloy v. Hop Sang supra n. 38; 
Turner v. Toronto Gen. Hospital Trustees [1934] O.W.N. 629 (H.C.); 
Schweizer v. Central Hospital supra n. 13; Koehler v. Cook supra 
n.90. 


124, Sbhprapnzs |7. ate 276% 
125. Supra n. 57 at 144. 
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The question of consent, of course, is very relevant to the case 
because, if there was no legal consent, the treatment administered 
by the doctor would constitute an actionable assault, the question 


of negligence would not enter into consideration.... [emphasis 
SuppTIEa 


Similarly, in Halushka v. University of Saskatchewan!26 the court 
distinguished between the two actions by stating that the failure to 
give a full explanation relates to battery, not negligence. 

In a dramatic decision in 1976, Kelly v. Hazlett, !2/ Morden J. 
created a dichotomy between the battery and negligence actions. He 
Said that if there is no informed consent to the basic nature and char- 
acter of the medical treatment the proper action is battery, but if 
there is no informed consent to the collateral risks the proper action 
is negligence. In the case before him the doctor had failed to inform 
the patient of the risk of stiffness after an osteotomy. This risk the 
judge found to be a collateral one, and held the doctor liable in 
negligence. The author has commented on the practical and theoretical 
difficulties of the distinction elsewhere, as have others.!28 at 
best it would seem to further burden the medical profession by requring 
the classification of risks as "basic" or "collateral" to treatment. 


In a case decided very shortly afterward, Reibl v. Hughes !29 the risk 


26 Supra n. 98. 
1272 Saprains 44% 


Ize see Picard, ssuprayn. 24;see also Klar, Annotations to Kelly v. 
Hazlett supra n. 44 and to Lepp v. Hopp supra n. 43. 


129. (1977) 78 D.L.R. (3d) 35 (Ont. H.C.). On appeal a new trial was 
Onderedssaklos/ )eouCcCwtehemcc/s COREG.) 
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of a stroke from an internal carotoid endrarterectomy was character iz- 
ed as both basic and collateral. Thus there was liability in battery, 
but Haines J. found negligence too in the failure to make clear the 
purpose of the operation, and in the failure to explain the risk of 
stroke. 

Kelly v. Hazlett was referred to by Brennan J. at trial in Lepp v. 
Hopp, !30 and he discussed liability solely in terms of battery. 
However the majority of the Alberta Court of Appeal found liability in 
both battery and negligence and the dissenting justice treated the case 
as a negligence action. 


By contrast, ina case!3! 


pleaded in negligence the Ontario Court 
of Appeal nevertheless cited Kelly v. Hazlett and dealt with the ques- 
tion of whether the risks taken were basic to the nature and character 
of the surgery. However, the dichotomy raised in Kelly v. Hazlett was 
not utilized, nor did the court remark upon it. 132 It remains to be 


seen whether the distinction set out in Kelly v. Hazlett will continue 


to be ignored or become a new pattern for the action where the patient 


130. GI977) 22 CC. .CS. Te1983ss réeverseds( 1979)ms Cle. 260 (Alita: 
GIA.) i 


131. Chipps v. Peters (1976) Brooke J., unreported (Ont. C.A.). 
132. See also McLean v. Weir supra n. 9 which was decided one year 


after Kelly v. Hazlett supra n. 44 but neither cited it nor dis- 
tinguished between battery and negligence. 
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has not given adequate consent to treatment, !33 

Communication between doctor and patient is at the center of the 
consent issue, and indeed, is part of the therapy of medicine. 134 
While full disclosure is neither necessary nor desirable, full 
bilateral communication between doctor and patient is: the failure of 
breakdown of communication between doctor and patient lies at the 


bottom of most law suits against doctors. !35 


133. For a comment see Stevenson J. in Cryderman v. Ringrose supra n. 
111 at 119-120. In the U.S. there has been a move away from 
battery to negligence as the proper basis. See Plante, supra n. 
83, McCoid, A Reappraisal of Liability for Unauthorized Medical 
Treatment (1950) 41 Minn. L. Rev. 381. Note also that a criminal 
prosecution may be justified: see R. v. Maurantonio (1967) 65 
D.L.R. (2d) 674 (Ont. C.A.) where a conviction for indecent 
assault was upheld when a man posing as a doctor examined six 
women; see also Bolduc v. R. (1967) 63 D.k.R. (2d) 82 (S.C.C.), 
where a doctor examined a woman with a friend present who posed as 
a doctor. The two were acquitted because the doctor's examination 
was proper and the friend's presence was not an assault. 


134. McLean v. Weir supra n. at 108. 


135. This fact is repeated in the annual reports of both the Canadian 
Medical Protective Association and the Medical Defence Union. See 
also McLean v. Weir id. 
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CHAPTER V 


NEGLIGENCE 


Ve sintrodection 


The law of negligence is emphasized in ths thesis because it governs 
the majority of actions brought against hospitals and doctors and other 
health care professionals. While the general principles are easily 
Stated, an understanding of their application is more difficult to 
acquire. This is especially so in the typical medical negligence case 
because it involves members of an hourourable calling, the exercise of 
professional judgment and technical skills, and a body of complex scien- 
tific knowledge. Each case requires a decision on its unique facts and, 
therefore close attention to precedents and adherence to the doctrine of 
stare decisis is often of less value to a judge than it is in some other 
kinds of cases. However, as certain a statement of the law as is 
possible will be of value both to lawyers who require a basis on which 
to advise clients and prepare cases, and to doctors and hospitals who 
need to understand the legal standards against which their conduct is to 
be measured. This chapter and the two following attempt to satisfy this 


need. 


1. See Crits v. Sylvester (1956) 1 D.L.R. (2d) 502 at 508; affirmed 


E1956 [eS Cone 991. 
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2. Basics of Negligence 


To be successful a negligence action must meet four requirements:¢ 

(a) the defendant must owe the plaintiff a duty of care 

(b) the defendant must breach the standard of care established by 
law 

(c) the plaintiff must suffer an injury or loss 

(d) the defendant's conduct must have been the actual and legal 
cause of the plaintiff's injury. 

If the case fails to meet any of these requirements, then the action 

will be dismissed; therefore each of the above will now be considered in 


more detail. 


(a) Duty 


A pre-condition to any discussion of standard of care, or any of the 
other elements of the negligence action, is the finding that the defen- 
dant owed a duty of care to the plaintiff. It if cannot be shown that 
there was a duty upon this particular defendant to exercise care with 
respect to this particular plaintiff, there can be no finding of liabi- 
lity, regardless of how "negligent" the defendant's conduct may 


appear. 


2. See supra Chapter 3. 


3. For a detailed discussion of the use and abuse of the duty concept 
in negligence law see Smith, The Mystery of Duty in Studies in 
Canadian Tort Law 1 (2d ed. Klar 19 
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The duty of a doctor to exercise care with respect to a particular 
patient springs into being upon the formation of the doctor-patient 
relationship* and therefore the issue in medical negligence cases 
tends to be concerned less with the existence of the duty than with its 
scope. The scope of a duty is closely related to the standard of care, 
and Part 3 of this chapter analyzes the standard of care involved in the 
exercise of the doctor's most important duties. 

The duty placed on the doctor is to exercise care in all that he 
does to and for the patient, which includes attendance, diagnosis, 
referral, treatment and instruction.? The nature of each of these 
facets of duty, together with its attendant standard of care are also 
discussed in detail in Part 3. 

In many cases, for example where a patient is hospitalized, the 
doctor is not the only professional who owes a duty to the patient, and 
in certain circumstances the doctor can, as the courts say, "rely" on 
the duty owed by the other professional. That is, the doctor's duty is 
suspended with respect to matters falling within the scope of the other 
professional's duty to the patient. Thus it has been held that in the 


operating room a surgeon can rely on the anaesthetist to perform his 


4. See supra Chapter 2. 


5. In the U.S. the duty has been extended to include a duty to warn 
third parties of a serious danger from a patient under treatment: 
Tarasoff v. Regents of University of California (1976) 131 Cal. 
Rptra 1459529upy > 2d"553 (Cals Stee) aeror a comment See* Stone; The 
Tarasoff Decisions: Suing Psychotherapists to Safeguard Society 

erVecl.e Kev. 


6. For a discussion of when he will be liable for the acts of others 
See Chaprer 9. 
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tasks proper ly,/ the resident to close the incision® and the nurse 
to count the sponges.2 (The doctor in charge at the time of closing 
has a duty to perform a final search for sponges, but the extent of the 
search required varies with the nature of the operation.) !0 Hospital 
personnel may be relied upon to properly secure the patient for sur- 
gery!! and in the recovery room the nurses' duty to the patient is 
paramount. !2 On the ward, the work of the nurses, doctors and others 
is established by hospital rules and practice and generally the doctor 
is entitled to assume competence on the part of these other participants 
in the patient's care. This is so even where dangerous drugs are invol- 
ved. Where a patient died from an injection of adrenalin provided by a 
nurse in response to the doctor's request for Novocain, it was held that 
the doctor had no duty to check the label notwithstanding that his doing 
So would have prevented the death. !3 

However, there are limitations on the extent to which a doctor may 


rely on the duty of others. When he relinquishes the care of his 


i oP aton-ve Parker: [1941-42] 65 C.WARe 18ze(Aust7-H.C.). 
So ekarderas.v. Clow | 1973) 32 Dl Re csaeOo One. H:C..). 


9. Jewison v. Hassard (1916) 10 W.W.R. 1088 (Man. C.A.); Meredith, Mal- 
practice Liability of Doctors and Hospitals 80 (1957). 


10. Id. See also Van Wyck v. Lewis [1924] App. D. 438 (S. Africa C.A.). 
VL. Knyant v-. Sistersitof St. Annis(1967 )) 64.coelesR. (2d) 657°.(B:C.3S.C..). 
See also Armstrong v. Bruce (1904) 4 0.W.R. 327 (Ont. H.C.) where a 


patient was burned with a hot water pad placed by a nurse during an 
Operation. 


12. Laidlaw v. Lions Gate Hospital (1969) 70 W.W.R. 727 (B.C.S.C.); 
Kolesar iv Jetir tes 1970 )eo9 IDS RA (3d) S67at S27 Ont. :H.sC.)):. 


13. Bugden v. Harbour View Hospital [1947] 2 D.L.R. 338 (N.S.S.C.). 
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patient to others it is incumbent upon him to take steps for the 
patient's continued care. In a case where a patient was discharged from 
hospital with a supply of anticoagulent drugs |4 it was held that the 
doctor could not rely on the resident to inform the patient of dangerous 
Side efects, and that the doctor ought to have foreseen the action and 
had a duty to adequately instruct his patient. 

The modern move to specialization sometimes creates a problem in 
this area. Whether the situation be a referral from a general practi- 
tioner to a specalist or from one specialist to another, a patient may 
have a number of doctors all believing erroneously that another is 
carrying out his duty to the patient. Each doctor then assumes that the 
other has discharged a duty such as explaining the risks of a dangerous 
test, | or informing him of "factual data pertinent and necessary to 


16 when in fact neither has 


diagnosis" and taking appropriate action, 
done so, with disastrous consequences for the patient. !/ In this 
Situation too much care is preferable to too little, and failing the 


medical profession's developing a practice for the protection of the 


14> Ceiehtonsy.shastings.| 1972] 3 O.R.1859" (CG aAe ). 


150 .Mekean ve Weilne (1977) 39€.C.L.%. S72 (BRC .S2C.) and. PicardssAnnota- 
tion. 


16. Holmes v. Bd. of Hospital Trustees of London (1978) 5 C.C.L.T. 1 


(Ont. H.C.) and Picard, Annotation. 


17. Id., where there was a failure of both doctors to read or consult or 
obtain a report on cervical x-rays for five days while the patient's 
condition, an infection described as "retropharyngeal abscess" went 
undiagnosed. As a result the patient was rendered a quadriplegic. 
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patient the courts will be forced to do so./8 


Therefore, where parts of medical care or treatment are normally the 


responsibility of others, those persons are alone accountable to the 
patient for any negligence with respect to those aspects of the treat- 
ment. But the fundamental and residual duty to the patient lies with 
the doctor.!9 Another factor which promises to become more critical 
if consumerism in health care continues to grow, is the duty a patient 
owes to himself: to provide information, to follow instructions, and 
generally to act in his own best interests.29 

A doctor who refuses to treat a patient commits no breach of legal 
duty¢ | (although he may be in breach of his professional ethics), but 
upon the formation of the doctor-patient relationship, his duty exists 


until the clear severance of the relationsh ipe2 and includes the duty 


to take affirmative action, for example, where it is evident that a hip 


dislocation has been reduced by the treatment given and resetting is 


required.23 


18. See Anderson v. Chasney [1949] 4 D.L.R. 71 (Man. C.A.); affirmed 
MIOSOeA DBR eco On UST CSG. ) 


19. See Nathan, Medical Negligence 36-40 (1957); Rozovsky, Canadian Hos- 
(1974). 


pital Law 51 (19 
20. Moore v. Large (1932) 46 B.C.R. 179 at 183 (B.C.C.A.); see also 


———_ 


Bergstrom v. G. [1967] C.S. 513 (Que. S.C.). 


21. Nathan, supra n. 19 at 37. 


22. Pellerin v. Stevenson (1945) 18 M.P.R. 345 at 357 (N.B.C.A.); see 
also Hunter v. Ogden (1871) 31 U.C.R. 132 (Ont. H.C.) and supra 
Chapter 2. 


23. Dangerfield v. David (1910) 17 W.L.R. 249 at 257 (Sask. S.C.). 
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(b) Standard of Care 


Under our legal system every person is required to conduct himself 
in such a way as not to cause harm to others. The standard against 
which individuals are measured is that of the "reasonable man"24 and 
conduct which fails to met this standard and causes injury to another 
will render the wrongdoer liable to the person injured. 

Persons who hold themselves out as possessing special skills or 
abilities must practise their art, profession or business®° so as to 
meet a standard of conduct equivalent to that of a reasonably competent 
member of their group. Accordingly, the standard of care required of a 
doctor is "that of a reasonable medical man considering all the circum- 
stances..."25 The standard was formulated during the Roman erae/ 
and remains largely unchanged in modern times 28 


The law's expectation of the doctor have been described in more 


24. Blyth v. Birmingham Waterworks (1856) 11 Exch. 781 (Ct. of Exch.); 


Donoghue v. Stevenson [1932] A.C. 562 (H.L.). 


2), Lanphier Vw. Phipos, (.1838).8 G:-& Pe s475, ebss ER SSL NAS i: Prius): 
R. v. Batemen (1925)-19- Griz App wReo (Ct szcof Gini. Apps). 


26. Cryderman v. Ringrose [1977] 3 W.W.R 109 at 118 per Stevenson J.; 
affirmed [1978] 481 (Alta. C.A.). See also McCormick v. Marcotte 
OAC 1 Ss Ga Ree 18-at—-215 


27. tex-Aquilta-287~B-Cs-Digest 972.7. 


28. Glos, Torts - Doctrine of Professional Negligence - Standard of Pro- 
fessional Care (1963) 41 Can. Bar Rev. 140. For example, Slater v. 
Baker (1/67) 2 Wils. 359, 95 E.R. 860; Pippin v. Sheppard (1822) 11 
Price 400, 147 E.R. 512 (Ct. of Exch.); Lanphier v. Phipos supra n. 
25; Leighton v. Sargent (1853) 27 N.H.R. 460, 59 Am. Dec. 388 
epee Richeve Pp rerpont: (1862),.3°F ek F234, 176 ESR (Nisi 

rius). 
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detail a follows:29 


The legal principles involved are plain enough but it is not always 
easy to apply them to particular circumstances. Every medical prac- 
titioner must bring to his task a reasonable degree of skill and 
knowledge and must exercise a reasonable degree of care. He is 
bound to exercise that degree of care and skill which could reason- 
ably be expected of a normal, prudent practitioner of the same 
experience and standing, and if he holds himself out as a specia- 
list, a higher degree of skill is required of him than of one who 
does not profess to be so qualified by special training and ability. 


Whether a defendant has met the requisite standard of care is a 


question of fact for the trial judge ,30 and one which lies at the 


heart of every negligence suit. As one Canadian authority has said:3! 


ace 


Si 
31. 


No court in a negligence suit can escape a decision about whether or 
not the defendant's conduct breached the standard of care fixed by 
law....The bulk of legal talent and judicial resources is expended 
on this matter. 


(i) Proof of the standard 


A judge or jury is in no position to compare the conduct of a doctor 


Crits v. Sylvester supra n. 1 at D.L.R. 508 per Schroeder J.A. See 
also Cardin v. Montreal (1961) 29 D.L.R. (2d) 492 at 494 (S.C.C.) © 
wherein it is made clear that the same standard applies in Quebec. 
See also Crepeau, La Responsabilité Civile du Médicin Et De 
L'Etabissement Hospitalier 69 Wilson et La Fleur, Montreal, 1956. 
Crepeau, La Responsabilité Médicale et Hospitaliére Dans La Juris- 


prudence Quebecoise Récent (1960) 20 Rev. de Bar 433. 


Czuy v. Mitchell [1976] 6 W.W.R. 676 at 678 (Alta. C.A.). 


Linden, Canadian Tort Law 82 (1977). This book contains a broad 
outline and discussion of negligence law in Canada. See also 
Haines, The Medical Profession and the Adversary Process (1973) 11 
Osgoode Hall L.J. 41 at 44; McCoid, The Care Required of Medical 
Practitioners (1959) 12 Vand. L. Rev. 549 at 614. 
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to that required of the “reasonable medical man"32 without expert 
evidence. The court needs such information in order to decide whether 
the defendant acted according to "approved practice," failed to meet the 
Standard of care, or only made an "error of judgment."33 The experts 
are usually doctors who practise the same speciality as the defendant or 
who are specialized in the medical area in issue.34 

The difficulties and peculiarities of proof in the medical negli- 


gence action are discussed in detail in Chapter VII. 
(ii) The nature and character of the standard of care 


The test of whether an individual's conduct meets the standard of 
the "reasonable person" is an objective test;39 thateiss noeaceount is 
taken of the individual's own physical characteristics, intelligence or 
personality. In the context of medical negligence, the test of whether 
the doctor meets the standard of "normal, prudent practitioner" is also 


Said to be objective, but most author ities3© acknowledge that a 


32. Sherman, The Standard of Care in Malpractice Cases (1966) 4 Osgoode 
Hadibtledeececs 


33. For a detailed discussion of these defences see infra Chapter 6. 

BAS See. Wi Isomiv.. Swanson (1956) SiDeleRe diay Stat 1262(B8.C.C-A..) 
where the evidence of a doctor who fitted neither category was held 
to be inadequate. 


so. Linden, supta nm. ol at: 92. 


36. Louisell and Williams, Medical Malpractice, Matthew Bender, New 
York, 1977 at 200-206; McCoid, supra n. 3] at 614. 
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subjective element is involved in the application of the test:3/ 


Thus in order to decide whether negligence is established in any 
particular case the act or omission or course of conduct complained 
of must be judged, not by ideal standards nor in the abstract but 
against the background of circumstances in which the treatment in 
question was given. 


Thus the medical practitioner is measured objectively against a 
reasonable medical person who possesses and exercises the skill, know- 
ledge and judgment of the normal, prudent practitioner of his special 
group. The comparison is made, however, with reference to the particu- 
lar circumstances at the material time.38 The inquiry into the 
doctor's milieu will fall into three broad categories: 

(a) the education, experience and other qualifications of the doctor 

(b) the degree of risk involved in the procedure or treatment 

(c) the equipment, facilities and other resources available to the 

doctor. 


Each of the above will now be considered in turn. 


A. Qualifications of the doctor 


General practitioner and specialist. The standard of care expected 
of a doctor is directly related to his qualifications, and therefore a 


Specialist is expected to possess and exercise a higher degree of skill 


37. Nathan, supra n. 19 at 22-23. 


38. Meredith, supra n. 9 at 62. For an excellent judicial treatment of 
these see Lieberman J. in Tiesmaki v. Wilson [1974] 4 W.W.R. 19; 
affirmed [1975] 6 W.W.R. 639 (Alta. C.A.) 
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in his particular field than would be expected of a general practitioner 


in that field.39 


If [a doctor] holds himself out as a specialist, a higher degree of 
skill is required of him than of one who does not profess to be so 
qualified by special training and ability. 

The point is illustrated by a number of cases. While there was 
evidence that a specialist might in the circumstances have diagnosed gas 
gangrene, a general practitioner in a small town was held not liable for 
failing to do so.40 Similarly, in a case where specialists called at 
trial were critical of a small town general practitioner's failure to 
diagnose carbon monoxide poisoning, the court held that the general 
practitioner was not negligent in the circumstances.4! In a case 
where it was shown that a pediatrician would have diagnosed epiglottitis 
in a child, another small town practitioner was held not negligent by 
failing to do 50.42 

The difference in the standard of care required of general practi- 
tioners and specialists extends to treatment as well as diagnosis of 
course. In Wilson v. Stark,4? two general practitioners in a small 
Saskatchewan centre who worked for over three hours in an unsuccessful 


attempt to locate and remove the patient's retrocecal appendix were held 


39. Crits v. Sylvester supra n. 1; Wilson v. Swanson supra n. 34 at 119 
per Rand J. and 124 per Abbott J.; Meredith, supra n. 9 at 62-63. 


40. €haldand, v. Bell (1959). 18.0.L.R. (2d), 180° at (154 (Alta.::S.C.)):. 


41. Ostash v. Sonnenberg (1968) 63 W.W.R. 257 (Alta. C.A.). 
42. Tiesmaki v. Wilson supra n. 38. 


A3.(1967) 6) W.W.R. 705 (Sask. Q-8.))' 
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not liable although it was shown that a specialist would have had little 
Girt 1Cu Wty: 

There are areas where the standards of care for general practi- 
tioners and specialists are equivalent. One example is treatment of 
circulatory complications in fracture cases; it has been held that 
"there is a uSual and normal practice in the profession, regardless of 
speciality, namely to split or bi-valve the cast."*4 [t is probably 
no coincidence that this area has been the subject of many lawsuits 
involving patients who have suffered serious losses .49 

Once the court has determined the doctor's speciality it can, with 
the help of expert evidence, determine the appropriate standard of care. 

Evidence of education (degrees, certificates and memberships, publi- 
cations and privileges) and training (internship, residency, research 
and special study) provides formal and relatively objective criteria for 


establishing specialization status .46 


In general, the greater the 
education and training, the higher the standard expected. Evidence of 
extensive experinece in a speciality will certainly raise the stan- 


dard4” and may even be a substitute for some of the formal criteria 


44. Ares v. Venner [1970] S.C.R. 608 at 614-15 per Hall J. quoting the 
trial judge, approved in Vail v. MacDonald (1976) 66 D.L.R. (3d) 530 
CW nelewet bgt GS Ba eee 


45. As well as those discussed see Badger v. Surkan [1973] 1 W.W.R. 302 
(Sask. €.A.);, Van Mere v. Farwell (1886)ac OcR. 1285 (Ont. C.A.); 
Challand v. BelT supra n. 40 at 150; Vail v. MacDonald id. 


46. MacDonald v. York County Hospital (1973) 41 D.L.R. (3d) 321 at 331] 
(Ont. 'C7A.) “per Brooke J.A.; affirmed sub nom. Vail v. MacDonald 


supra n. 44; Eady v. Tenderenda [1975] 2 S.C.R. 599. 


47. Johnston v. Wellesley Hospital (1970) 17 D.L.R. (3d) 139 at 141 
(Ont.). 
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just mentioned.48 But while the acquisition of experience by the 

doctor may raise the standard expected of him, a lack of experience wil] 
not lower it. A doctor may hold himself out as a specialist either by 
formal certification or by the more subtle means of gradually restrict- 
ing his practice to a particular type of medical problem, patient or 
treatment,49 and once he does so he will be expected to practise his 
profession at the standard of care required of the specialist. As one 
authority on tort law has explained, the problem is one of balancing the 


protection of society against the encouragement of beginners: 20 


The skill demanded from beginners presents an increasingly difficult 
problem in modern society. While it is necessary to encourage them, 
it is equally evident that they cause more than their proportionate 
Share of accidents. The paramount social need for compensating 
accident victims, however, clearly outweights all competing con- 
Siderations and the beginner is, therefore, held to the standard of 


those who are reasonably skilled and proficient in that particular 
calling or activity. [emphasis supplied] 


Thus a doctor described as a “relatively novice surgeon" who had 
never before performed the particular operation was nonetheless held 


liable when he cut a nerve?! as was an anaesthetist performing a 


48. In Fluevog v. Pottinger (1977) unreported (B.C.S.C.) one of the 
issues was whether the defendant dentist was to be judged as a 
Specialist in prosthodontics. On the basis of his experience he was 
held to have to meet that standard, albeit that he had no formal 
certification as a specialist. 


49. Id. 


50. Fleming, The Law of Torts 110 (5th ed. 1977). This passage in other 
editions was quoted with approval in Challand v. Bell supra n. 40 at 


152 and in McKeachie v. Alvarez (1970) 17 D.L.R. (3d) 87 at 100 
CBS Gee) 5 


51. McKeachie v. Alvarez id. 
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trans-tracheal ventilation for the first time. 

It ought to be noted that one of the classical statements of the 
Standard of care does state that a doctor is to meet the standards of 
the "normal, prudent practitioners of the same experience and stand- 
ing".93 However, there is no authority for the use of this comment to 
support a lower standard for the inexperienced.o4 

There is some suggestion that a higher standard might be expected 
from a doctor or dentist who holds a university teaching appointment°9 
or from one who holds an administrative post such as a medical superin- 
tendent.°© It would seem unreasonable to take this Suggestion beyond 
its relevance to tasks within the normal competence of these positions. 
For example, to hold a general practitioner who is a medical superinten- 
dent of a hospital to higher standard by virtue only of his position 
does not seem reasonable.?/ 

The recognition of such informal criteria as experience, association 
with specialists, and hospital appointments to raise the standard, as 


well as the overlap of certain specialties has led to some difficulties 


52. Holmes v. Bd. of Hospital Trustees of London supra n. 16. Note that 
there is no requirement that the patient be informed that the doctor 
is performing a procedure for the first time, Lepp v. Hopp (1979) 8 
CaCl epeoO-o( Alita, o0.A..):. 


53. -CELCSAV.oVl vesteresupra neds 
G4y Dale ve Munthala( 1977). 16 O- Re 2aleooeevont. HC..).. 
So Katigas Vee banker 11976) 5 WaW Ree oat 47) (Sask. Q.B.). 


56. Jarvis v. Internat. Nickel Co. [1929] 2°D.L.R. 842 at 84/7 (Ont. 
Sabine 


Sh. id. 
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in the courts. Vail v. McDonald°8 js an illustrative case. The 

doctor had formal qualifications as a general surgeon, a fellowship, and 
fifteen years experience in general surgery. His practice was approxi- 
mately sixty percent with traumatic injuries including "orthopedic 
work". He had hospital privileges in “emergency vascular problems". At 
issue was his treatment of a fractured ankle by performing a closed 
reduction which resulted in impaired circulation and the patient's loss 
of his foot. The trial judge held°? that there had been no evidence 
that the defendant was qualified "to a higher degree than a general 
practitioner on the staff of a general hospital in the city" and applied 
the standard of the general practitioner. 

In the Court of Appeal®9 one justice thought the relevant standard 
to be that of a general surgeon with "extensive training, experience and 
responsibility in orthopedic surgery" while the two others held the 
standard to be "greater than that of a general practitioner but less 
than a cardiovascular specialist." The Supreme Court of Canada held 
that the standard of care, whether that of a general practitioner, 
general practitioner with cardiovascular expertise, or general surgeon 
with orthopedic expertise, would be the same in regard to a circulatory 
problem. 

In any event, each of the judges involved, after applying the stan- 


dard he thought appropriate, found that the defendant failed to meet it. 


58. Vail v. MacDonald supra n. 44. See also Sherman supra n. 32 at 230. 
59. MacDonald v. York County Hospital supra n. 46 at 332-2. 


60; Tdi/at 325 
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In another case! a doctor who it seemed had no special education, 
training or experience in surgery but who had joined the surgical 
department of a small clinic and said he had "minor surgical privileges 
and some major surgical privileges but none very major"62 was held to 
the standard of a surgeon.63 

In Chipps v. Peters and Shepherd, a general surgeon by education, 
training and experience removed the uterus of a patient and did "repair 
work to improve her bladder and to stop the protrusion of her vagina". 
Difficulties ensued and the patient brought action alleging that the 
doctor was negligent in undertaking gynecological surgery. Both the 
trial judge and the Court of Appeal accepted expert evidence that 
general surgeons have a role in performing this type of surgery, and 
there was also evidence that the defendant had done forty-eight 
hysterectomies and vaginal repairs. The defendant was held to have met 
the required standard of care, which was that of a general surgeon .o4 

House staff and students. A member of the hospital's house staff 
(interns and residents) may be found negligent if he fails to meet the 
standard of care required, which is the average level of competence of 
the group to which he belongs. Hospitals and other institutions which 
take on house staff have basic educational requirements. The period of 


training and experience available varies in intensity and quality both 


61. McKeachie v. Alvarez supra n. 50 at 87. 
62. dem ats00'. 
63. det axselQte 


64. (1976) unreported (Ont. C.A.) Brooke J.A. 
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from hospital to hospital and according to the motivation of the indivi- 
dual student, and therefore the courts consider the education, stage of 
training and experience of these defendants.65 The courts' considera- 
tion of these factors may result in the raising of the standard of care, 
but inadequacies in these factors will not shield house staff from the 
necessity of meeting the basic standard of the average level of compet- 
ence. 

The public interest in the proper training of future doctors must be 
balanced by the protection of the hospital patient who may not always be 
sure of the status of the "doctor" who is treating him, and house staff 
have been successfully sued on a number of occasions. In an early 
case an intern performing a tonsillectomy accidently removed the 
uvula. While both the trial judge and the appeal court were prepared to 
hold that this surgery did not meet the appropriate standard, the 
medical evidence was that there was no injury suffered by a child de- 
prived of this part of her body, thus the requirement of injury was not 
satisfied and no liability followed. In another case®/ an intern 
performing an intravenous injection severed the tubing which then 
remained in the patient's vein. His failure to correctly position the 


patient's arm and to follow the written instructions accompanying the 


65. Murphy v. St. Catherines Gen. Hospital (1964) 41 D.L.R. (2d) 697 at 
703A (Ont. (Hees )s 


66. McNamara v. Smith [1934] 2 D.L.R. 417 (Ont. C.A.). 


67. Murphy v. St. Catherines Gen. Hospital supra n. 65 at 697. Note 
that the hospital was also held liable for failing to supervise or 
instruct him. In addition, the hospital was liable for the negli- 
gencesof the intern. See Chapter 10. 
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Intracath device was found to be negligence. A senior resident in 
anaesthesiology assisting an anaesthetist was held not to have met the 
high standard of care expected of a well-qualified resident who had 
assisted in twelve to fifteen "heart-lung pump operations". The hospi- 
tal was held liable for his negligence68 as was another hospital when 
a resident closing an incision did not explain how a sponge came to be 
left behind.69 | 

Fraser v. Vancouver General Hospital/9 is the leading decision on 
the standard of care expected of house staff. Following an accident the 
patient was examined in the emergency ward by two interns who took 
x-rays and interpreted them. They decided that there was nothing 
abnormal and so advised a general practitioner by telephone, although 
the patient continued to complain of a stiff neck. The patient was dis- 
charged and eventually died with what was later diagnosed as a 
dislocated fracture of the neck. All three courts held that the interns 
had failed to meet the requisite standard of care by reading the x-rays 
incorrectly and by not calling the radiologist who was available. The 
case pointed out some expectations unique to the standard of care as it 
applies to house staff. Rand J. of the Supreme Court of Canada said 


that the intern:/! 


68. Aynsley v. Toronto Gen. Hospital (1969) 7 D.L.R. (3d) 193 (Ont. 
C.A.); [1972] S.C.R. 435 upholding the Court of Appeal as to the 
resident only since the anaesthetist did not appeal. 

69. Karderas v. Clow supra n. 8 

70... hd962i) 2uSKe Rk. 36. 


7/\. Id. at 46. 
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...must use the undertaken degree of skill, and that cannot be less 
than the ordinary skill of a junior doctor in appreciation of the 
indications and symptoms of injury before him, as well as an appre- 
ciation of his own limitations and of the necessity for caution in 
anything he does. 

Interns and residents are normally employees of the hospital and 
therefore it is the institution which must pay any judgment arising out 
of the negligence of the house staff./2 

No cases against the medical undergraduate student involved in 
clinical medical school programs have been reported./3 These 
so-called "student-interns" are now found in many Canadian hospitals and 
it is likely that a standard of care analogous to that for doctors and 
house staff will be developed for this group. 

It is clear that the courts expect students of the profession at all 
stages to exercise caution against their own inexperience. 

Non-doctors. The layman who undertakes a task requiring the profes- 
sional services of a doctor will be expected to meet the standard of 
Care appropriate to a doctor./4 So where a chiropractor represented 
that he possessed special skill and knowledge with regard to human ail- 
ments generally it was held that he had to meet the standard of a 


general practitioner. He did not, because he made no diagnosis and his 


treatment injured the patient, and he was held liable./9 


ids Ad. ati36;" Kanderas’v. Clow Supracn.73:. 


73. No English cases have been reported either. Speller, Law of Doctor 
and Patient 82 (1973). 


74, Nathan supra n. 19. See also Sherman supra n. 32 at 229. 
75. Gibbonsev.. Harris: i924) ) DetRe 923 (Alta. C.A). ‘A Chiropractor 


is the same as a medical doctor or osteopath for the general prin- 
ciples of law. Penner v. Theobald (1962) 40 W.W.R. 216 (Man. C.A.). 
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B. Degree of risk involved 


As the degree of risk involved in a certain treatment or procedure 
increases, so rises the standard of care expected of the doctor. The 


principle was expressed succinctly as follows:/6 


The degree of care required by the law is the care commensurate with 

the potential danger... 

However, the doctor must have known, or ought to have known of the 
risk/’ at the material time, which is the time at which the procedure 
or treatment took place. The doctor's actions of yesterday are not 
judged in light of what no one knew until today. An illustrative and 
famous English case is Roe v. Minister of Health,’8 in which two men 
became paralyzed after the administration of spinal anaesthetic. The 
Nupercaine used was stored in glass ampules in a phenol solution, which 
percolated into the Nupercaine via invisible cracks in the ampoules. 
This risk of contamination was unknown in 1947, the time of the acci- 
dent, but by 195] warnings were in a leading textbook. When the case 
was heard in 1953, it was held that the standard of medical knowledge in 
1947 was the test, and the anaesthetists were found to have met that 


Standard. 


76. Badge v. Surkan (1970) 16 D.L.R. (3d) 146 at 153; affirmed [1973] 1 
WIWYRe S302 (Sask i1C Az). 


77. Nathan, supra n. 19. 


Feo PN954 i 2e028. 66 (C.A..). 
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However, a doctor who is found to have had knowledge of a risk and 
does not meet the higher standard established as a result will not face 
a sympathetic court. 

In a case where a patient who was "Suffering from epilepsy with 
post-epileptic automation" and a "tendency to irresponsible moving 
about...well known to all concerned."/9 jumped from his fourth floor 
window, it was found that the defendant neurologist was the one most 
fully aware of the danger of the patient's injuring himself. The court 
held that in failing to take special precautions for the patient's 
Supervision the defendant did not meet the high standard of care 
expected of him,80 

In terms of the standard of care expected when there is knowledge of 
a risk, potential risks can be distinguished on the basis of the degree 
to which their presence will raise the standard of care. At one end, 
representing those risks whose presence will most dramatically effect an 
increase in the standard of care are procedures of an experimental 
nature; at the other end are risks associated with more common proce- 
dures, which generally have less effect on the standard of care. 

The highest standard of care is expected of the doctor using a new 


or experimental procedure or treatment.8! It is no coincidence that 


79. University Hospital Bd. v. Lepine [1966] S.C.R. 561 at 570 per 
Farthing J. at trial. 


80. University Hospital Bd. v. Lepine (1965) 53 W.W.R. 513 (Alta. 


C.A.). Note that the Supreme Court of Canada reversed the finding 


of joint liability of the doctor and the hospital on the basis that 
the patient's action in jumping from the window was not foreseeable. 


81. Cryderman v. Ringrose supra n. 26 at 109. 
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it is in these circumstances that the patient is entitled to a full 
explanation of all risks 82 There are not enough cases of exper imen- 
tal medical treatment to allow for specificity with respect to this high 
standard or how it may be met. However, assuming that uncertainty 
begets caution, this may be a desirable state of affairs.83 

A high standard of care is also expected where drugs are in use, 
especially where the potential injury is substantial.84 In a case 
where massive doses of neomycin were administered and the defendant 
surgeon failed to follow the manufacturer's recommended tests for hear- 
ing loss, the surgeon was held to be negligent in causing the patient's 
permanent deafness.8° A dermatologist was similarly held liable for 
failing to monitor a patient's use of a drug known as chloroquine 
(Aralen), and for failing to detect changes in her condition until 


permanent injury had occurred .86 


82. Halushka v. University of Sask. (1965) 53 D.L.R. (2d) 436 (Sask. 
C.A.). See supra Chapter 4. 


83. Cryderman v. Ringrose supra n. 26 at 117; Crossman v. Stewart (1977) 


By CECE RuTet4Sy (BreCSiC quate 


84. Crichton v. Hastings supra n. 14. For a discussion on tort liabi- 
lity for drugs see Linden, Tort Liability for Defective Drugs (1977) 
1 Leg. Med. Q. 169; Lenczner, Who is liable? The Investigator? The 


Medical Doctor? The Health Protection Branch? (1977) T Leg. Med. 
Q. 174. 


85. Male v. Hopmans (1966) 54 D.L.R. (2d) 592; varied 64 D.L.R. (2d) 105 
(COnbS GC Am) 


86. Crossman v. Stewart supra n. 83. Note that the patient was held to 
be two-thirds at fault for obtaining the drug without a prescription 
for part of the time. See infra Chapter 6. 
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Surgery and anaesthesiology may give rise to identifiable risks 
which will raise the standard of care. In a case where the anaesthetist 
did not completely shut off the oxgygen flow, the patient was seriously 
burned in an explosion set off by a static spark .8/ The court 


said: 98 


When, as here, the anaesthetist was handling a dangerous sub- 
stance...and he knew of the hazard...the degree of care required 
from him was proportionately high and he was bound to take special 
precautions to prevent injury to his patient. The very high degree 
of care which is to be exercised by persons who handle dangerous 
substances is well established and has been authoritatively laid 
down in the...cases.... 

In another case, the patient suffered serious and permanent injury 
during open heart surgery when the anaethetist failed to see to the 
proper closing of a stopcock and air passed from the manometer through 
the transducer to the patient's venous system.29 The court found neg- 
ligence on the basis of the doctor's knowledge of the risk, coupled with 
his failure to close the stopcock properly or to detect his error 
quickly. Both the anaesthetist and the resident were held liable. 

Many surgical procedures carry with them potentially serious risks 
which, fortunately, rarely materialize. This was illustrated in an 


90 


action against an orthopedic surgeon”~ who during a disc operation 


lacerated and bruised the aorta and the vena cava causing the patient's 


87. Crits v. Sylvester [1956] S.C.R. 991. 
Ba. Crits Vv. sylvester supra ns. Tyabisitl: 
89. Aynsley v. Toronto Gen. Hospital supra n. 68. 


90. Chubey v. Ahsan [1976] 3 W.W.R. 367 (Man. C.A.). 
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death. All surgeons recognized the need for special care in this sur- 
gery because of the danger of such injury. While the judge at trial and 
the majority of the Court of Appeal found the doctor was not negligent, 
the Chief Justice of the latter court wrote a strong dissenting judg- 


ment. The trial judge, Solomon J., had said:?! 


Despite the great risk of damage to the aorta artery during disc 
surgery, such damage rarely happens because of the care taken by 
orthopedic surgeons. According to statistics only one aorta is 
damaged in seven thousand disc operations and only 50 per cent of 
such damage to aorta results in death. 


To which the dissenting Chief Justice replied:92 


Every surgeon, and more particularly every orthopedic surgeon, is 
fully aware that in this kind of operation there is a risk or damage 
to the aorta. How does he avoid that risk? The answer is, by tak- 
ing due care. If in 7,000 operations of this kind, 6999 are 
performed without damage to the aorta one may safety conclude that 
the surgeons attained this happy result by the exercise of due 

care. What can successfully be done in 6,999 cases ought to have 
been done also in the 7,000th. That it was not done in the 7,000th 
case must be ascribed to lack of due care. Solomon J. called it 


misadventure. I call it negligence. I would accordingly hold the 

doctor liable. 

A possible conclusion from this case is that the maintenance of a 
consistently high standard of care by a speciality may shield a doctor 
on a single occasion of sub-standard practice. 

Occasional risks present only in a few patients are the least likely 
to affect the standard of care required. However, the standard of care 


will be raised in these situations where the doctor has, or ought to 


91. [1975] 1 W.W.R. 120 at 124 (Man. Q.B.). 
92. Supra n. 90 at 370. 


tub 2e4¢ ot ope Tat ava be | + Bel baen add: bast ang 
ge) eehul,. oe ant pee ‘wunal, ay ‘yo " , 
ode act Set, WOON, A, bina’, Agsggh 16: foun et eis 
att here | by ua se & Baa bnibocr- sa3.t8h: oft: to asta $ 
(Gere ber ,.b momolee papbul! rai Z | : J 


‘sexe 
"dl 
7 
, 


b owt cy fh, Se POF Res spoiiey tO. AePM SETI andy 
ET us pee J ty ictg ad senaiae a SA? Seemed rogue 
gin YAR 204 hike of prkhroIsA wees we. 9! <a 
? te ce) omaago: |27m bysavont- mover A) 
Aiea: nt etree LIAOH OF) 905 sb 


‘ 


favh eorrevt cid X tpan af sah 


POAT ND I hae u! rq oreo ‘hie onshera ve 

6 at. wana yo to bata ate mt Tedd aes, “ih 

Sei Piie Be 2 ‘es tong Bfove, all aot wot . feted 

pon Reve Upet eh ie See P aS NSRe, DO nt at -9952 7 

i Md YOURE PN BIOS BD Oe ‘soenen Suonksty t st 
| be Oe A a Nea, yoqer athe banharge, is rs nh 3 


ews.) Sete mt snot’ sd AL aeag Pe \\ oom 
a a mai at. v4ai erat ae ae a au ond Lhe bu 
| amator ge BOR Seb. to. 9 Q3 | See 


ed aan beled ei i C abtaabiets a Oy sat 


H ne : ‘ie om 


a) ih : oe stgana apeneeretr it ghana 
chit pene’ Akt ogame cineralit 
a159 to byOKRee are | 


or Ingwe oa tei 303700, ae 2 


have, knowledge of the particular risk. An example is the risk of gan- 


grene in fracture case:93 


When in a particular case the danger of gangrene occurring is 
greater than in the case of an ordinary simply fracture, such calls 
for the exercise of great vigilance. 


Therefore, to summarize, the risk reasonably perceived defines the 


Standard required.24 


Ce Resources 


All the statements? of the standard of care contemplate that the 


court consider the circumstances in which the allegedly negligent treat- 


ment occurred. For the purposes of this discussion, circumstances are 
dealt with under two separate headings: i) facilities, and ii) equip- 
ment. The discussion under "facilities" concerns itself with the 
physical environment in which the treatment is administered, such as a 
roadside, private home or hospital. The section on "equipment" deals 
not only with the actual devices and instruments available but also 
methods and technology. Included is an analysis of the effect of an 


urban as opposed to a rural locality on the standard of care. 


93. Supra n. /6. 

94. Palsgraf v. Long Island Ry. Co. (1928) 248 N.Y. 339 per Cardozo J. 
Although he was speaking about negligence in general, his words 
apply to medical negligence. 


95. See supra. 
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The categories of facilities, equipment and locality are obviously 
not mutually exclusive and some of that which is applicable to any one 
of them may be applicable to the others as well. 

Facilities. In Alberta, Saskatchewan and Newfoundland, a doctor or 
nurse who voluntarily and gratuitiously provides emergency treatment 
where there are inadequate facilities is protected by legislation which 


reads as follows: 96 


3 Where, in respect of a person who is ill, injured or uncons- 
cious as the result of an accident or other emergency, 


(a) a physician or registered nurse voluntarily and without expect- 
ation of compensation or reward renders emergency medical services 
or first aid assistance and the services or assistance are not 
rendered at a hospital or other place having adequate medical 
facilities and equipment, or 


(b) a person other than a person mentioned in clause (a) voluntar- 
ily renders emergency first aid assistance and that assistance is 
rendered at the immediate scene of the accident or emergency, 


the physician, registered nurse or other person is not liable for 
damages for injuries to or the death of that person alleged to have 
been caused by an act or omission on his part in rendering the 
medical services or first aid assistance, unless it is established 
that the injuries or death were caused by gross negligence on his 
part. 


The scenario of the professional as a Good Samaritan rendering 
assistance at the site of a motor vehicle accident was undoubtedly in 


the minds of the well-intentioned legislators. _No Canadian cases invol- 


96. Emergency Medical Aid Act, R.S.A. 1970, c. 122, s. 3 [am. 1975(2), 
c. 26, s. 82(2)]; Emergency Medical Aid Act, 1971 (Nfld.), No. 15, 
SsessoEmengency Medical Aid Act, 19%6a(Saskw)s'cect7, s. 3. Note 
that the nurse and lay persons are provided for in the same way. 

For a thorough dicussion of the Good Samaritan statutes in the U.S., 
see Louisell and Williams, supra n. 36 at 594. 
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ving the statutes have been reported9/ and therefore any remarks 
regarding its legal effect are speculative to a degree. 

Whether the situation could be described as an “accident or other 
emergency" or the facilities as “inadequate" would probably be decided 
according to the judgment of a reasonable doctor in the same circum- 
stances. The statute is not intended to prevent compensation, and 
therefore if the doctor were to subsequently receive payment for his 
services he would not necessarily lose the protection of the legislation 
as a result. His evidence that he was not providing care with compensa- 
tion in mind would probably be sufficient.98 

A person injured in these circumstances (or if he has died, his 
estate) who wished to sue the doctor would have to prove gross negli- 
gence. A satisfactoiry determination of what constitutes gross 
negligence has thus far eluded the courts. The law reports contain 
frequent judicial attempts to define it in the other two contexts in 
which it appears in Canadian law: gross negligence must be proven to 
hold a host driver liable to a gratuitous passenger, and to hold a 
municipality liable for damage resulting from the accumulation of ice or 


snow on a sidewalk.29 The Supreme Court of Canada has said that gross 


97. For a survey of the opinion of Ontario doctors, see Gray and 
Sharpe, Doctors, Samaritans and the Accident Victim (1973) 11 
Osgoode Hall L.J. T. The recent surveys showed that 90% of Ontario 
doctors would stop to assist whereas 50% of U.S. doctors would 
not. Note that in some European countries it is a crime for any 
person to fail to render aid in these circumstances. 


98. Louisell and Williams, supra n. 36 at 594. 


99... Windensdesuprayn< Sicat.120. 
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negligence means "very great negligence." !00 Stated another way, this 
means that a doctor will be held liable for only marked departures from 
the standard of care which in realistic terms, has the effect of lower- 
ing the standard required in these situations. 

The importance of the statue ought not be over-emphasized. While it 
has the potential of applying in a variety of situations, there are dif- 
ficulties in predicting its effect and with the concept of gross 
negligence. No Canadian doctor and very few American doctors have been 
Sued in such situations and therefore such legislation appears to have 
been an over-reaction to a non-existent problem!01 and in the event 
the traditional benevolence shown by the law under the normal rules of 
negligence to those who take affirmative action would more than 
adequately shield the doctor in these situations. !02 Finally, the 
Statutes exist in only three provinces. 

Medical negligence law has shown itself to be sensitive to the dif- 
ficulties of the doctor in inadequate facilities. Early on a cold 
December morning a general practitioner in Manitoba!93 was forced to 
examine a man in a truck because the patient was extremely intoxicated 


and would not move. Because of the absence of adequate facilities he 


100. Studer v. Cowper [1950] S.C.R. 450. 


101. Markus, Good Samaritan Laws: An American Lawyer's Point of View 


(1975) 10 Rev. Jur. Themis 29 at 31; Monaghan, Emergency Services 
and Good Samaritans (1975) 10 Rev. Jur. Themis 21; McIsaac, Negli- 
gence Actions Against Medical Doctors (1976) 24 Chitty's L.J. 201. 


102. Henderson and Fisk, The Legal Position of a Doctor in Treating 


Accident Victims (1969) 24 Chitty's L.J. 224. 


103. Rodych v. Krasey [1971] 4 W.W.R. 358 (Man. Q.B.); see also Hampton 
VouMacacamaito 12) cc. WoL. lwtoask a D.C. ). 


- 


VIHIECOIG. Yi ais 4 i> Buw anateig, arid seugaad_ slau? wats 


wi 26. ta . nied 2 2) 
ENG Oeste ac Wis 
iat 


als iigiilinneel wi a Qi ee eon ‘ 


erutneon apsteal Ctep: 401 atin aed 94. FER oeR0 | 
wits. at ieed any tbe ae by Wot dw dais 

| .2hortewela apna sat, nenhions 

" a en oe ae oy Sntades a, eis > 


bi hid 2 YO ae a mt pabetqn: Ae tata 
a Oem: £49 Ra 2d anes oon i 


le 
f 


tone wel Nay MAB? “od 306: bf bene®) om 
rjoahetgel ova ereeeng ‘ona, anahseust 
ye 1 me dee OTRKKGE HON t ad qokgooay 
aon wed edt ee ewer sonafonsined tee 

| - ot72s svt horn Vi6 sist, ton ‘aon od 
 eonigeutke Prers Ae ay att pishde vis 

yes abvona eontt: “tno at aati 

i ocigg ath iad Moet! awwonte 26 wat —— 
vi ve can TT Lae 9! tsupepent ni 102900 sit 


eC ie vaqoi thang imvanee ae 


Het }oe) Geaupebe a sagas oh 0: seuined 


&, 7 
_ uf 


es ae cout 


coi iy LR 


eke ¥ rr) 5 i 
get seacT Pst 


150 


failed to diagnose extensive damage to the chest, ribs and lungs. The 
court held that he had met the appropriate standard of care. In another 
case 104 where the facilities were more than adequate, the standard was 
not raised above that expected of the reasonable general practitioner. 
The patient was a prisoner who suffered a "blow-out fracture of the 
orbit of the eye" in a recreational hockey match. The trial judge 


said: 105 


On considered of the whole of the evidence, no inference can be made 
that Dr. Webb did or omitted to do anything that an ordinary reason- 
ably skilled practitioner would have done under the circumstances. 
In fact, there is no evidence that any general practitioner, 
possessing the normal equipment that would be available even at 
Joyceville Institution, which equipment is far Superior to that 
which a general practitioner would normally have, and being given 
the information or complaints at the various material times that the 
Plaintiff gave to Dr. Webb, would have diagnosed the injury caused 
to the Plaintiff. 


Thus, the courts will assess the adequacy of the facilities avail- 
able to a doctor and adjust the standard of care downward if they are 
inadequate, but there is no authority that the availability of superior 
facilities has the opposite effect. A general practitioner might have 
privileges at a hospital equipped for sophisticated ophthalmological 


examination but it would be unjust to expect him as a consequence to 


meet a higher standard of care when treating problems of the eye, 106 


104., Bebtrv OTR 2NG1973)) 440DeL (Ree (Sidje 549 ateosO: (Fed. Ct.oh.D. ): 


105. Id. at 553. 


106. He might, however, be under a duty to refer the patient to a spe- 
cialist who could use the better facilities: see infra. See also 
McCormick v. Marcotte supra n. 26. 
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When there is a choice of facilities the doctor's election must be 
guided by the best medical interests of the patient. The consequences 
of a self-serving choice by a dentist arose in a recent case.107 The 
patient was a healthy twenty-eight year old who required the extraction 
of a number of teeth. The dentist had an arrangement with an anaesthe- 
tist who did out-patient anaesthesiology in a nearby office, and told 
the patient to appear on a certain day at the anaesthetist's office. No 
history was taken nor was a physical examination carried out. The 
patient died of asphyxia while under general anaesthesia when he inhaled 
his own blood during the dental extraction. 

The evidence showed that the patient was given no choice between 
having the extraction performed in the office or in a hospital, where 
proper preliminary examinations would have been required and where an 
emergency such as arose could have been handled. Both the anaesthetist 
and the dentist were found negligent on a number of grounds, including 
the arbitrary choice by the dentist of the most convenient facilities 
for himself without regard for the interests of the patient. As to the 


anaesthetist the trial judge said: !08 


I find...that the Defendant Asquith's conduct had fallen far below 
the high standard of care required of an anaesthetist. It seems 
that the quality of work had been sacrificed for the quantity of 
patients that could be processed assembly-line style.... It is not 
required of a specialist that he warrant that his treatment will be 
successful. He is bound to exercise only that degree of care and 
skill which could reasonably be expected of a normal prudent practi- 
tioner of the same experience and standing. The...conduct in this 
case varied so drastically from the methods always used and followed 
by the other anaesthetists...before embarking on an operation, that 
it constitutes to my mind glaring negligence. 


107. Kangas v. Parker supra n. 55. 


108. Id. at 50. 
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On the more mundane level of the facilities, the evidence also 
Showed that the anaesthetist had no telephone list of doctors who could 
be called upon to assist in an emergency, and precious seconds were lost 
in the attempt to locate a telephone number. 

As was stated earlier,!99 the doctor is entitled to rely on others 
to assist him with the treatment of a patient. Whether they are col- 
leagues, nurses or other health care personnel the doctor is entitled to 
assume that each is competent and will meet the standard of care 
required in carrying out his customary professional duties, |10 

Innovations in equipment. In this section we are concerned not only 
with "tools"! (implements and devices) but also with "techniques" 
(methods and procedures). The issue involved is the effect had on the 
Standard of care when a new tool or technique comes into use by some 
members of the profession but not by all. 

In this situation the law must balance the desirability of promoting 
advances in medical technology against the need to caution against 
resorting too rapidly to novel and untested treatment. This was recog- 


nized by a court years ago in these words: | 12 


109. See infra s. II. A. of this Chapter. 
110. See supra. 


111. This includes drug therapy. See Parsons v. Schmok (1975) 58 D.L.R. 
(od) F623°(B.6.S¢6.) . 


112. McQuay v. Eastwood (1886) 12 0.R. 402 at 408 (C.A.). For a case 
where a doctor was unsuccessfully sued for his failure to prescribe 
drug therapy of questionable value see Parsons v. Schmok id. 
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I think a reckless disregard of a new discovery, and an adhesion to 

a once approved but exploded or abandoned practice resulting in 

injury to a patient would give a cause of action. But, on the other 

hand, no medical man can be bound to resort to any practice or 
remedy that has not had the test of experience to recommend it, and 

a physician or surgeon resorting to such new practice or remedy with 

injurious consequences following, would be more liable to an action 

than one who with like result followed the beaten track. Without 
experiment there would be no progress in medical or any other 
science. 

Thus the doctor need not employ the very latest tools or techniques 
to meet the standard of care but neither can he ignore them once they 
have found their way into common use.!13. The cases to be discussed 
show that, during the transition period, a doctor electing the older 
method will have his conduct carefully scrutinized by the courts. 

Tremendous advances have occurred in medical technology. In these 
times of the C.A.T. scan (computer augmented tomograph) it is hard to 
believe that just over one hundred years ago doctors were practising 
blood letting.!!4 Yet many inventions now taken for granted were 
innovations a short time ago. A doctor was sued in 1932 for failing to 
x-ray a patient's shoulder after she had suffered a fall.!15 The 
court held that the doctor met the standard of care by taking the usual 


tests even though they did not show the dislocation, which an x-ray 


would have. The Court of Appeal said: !16 


113. For a further discussion of the defences available to a doctor who 
is following the common practice see infra Chapter 6. 


ia soee Kelly ven Dow (1860) SUNS Bekea435 1 S.C.) where the issue centred 
around whether the doctor had met his standard of care in bleeding 
the patient's arm. 

115. Moore v. Large supra n. 20. 


116. Tdapat 82-183. 
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...there is no suggestion of any unskillfulness or want of care on 
his part except that of his failure to advise an x-ray. The two 
eminent specialists called for the defendant at the trial approved 
the defendant's diagnosis and stated that x-ray ought not to be 
advised in cases where the surgeon is convinced by the use of the 
usual tests that that course was unnecessary. It has not surely 


come to this that if the cause of the trouble is not apparent to the 


eye of the surgeon or physician he must advise an x-ray or take the 

Consequences to his reputation and to his pocket for not having done 

so. Is the x-ray to be the only arbitrator in such a case and are 

years of study and experience to be cast aside as negligible? 

[emphasis supplied] 

Fifty-six years later, it is hard to imagine a doctor failing to 
take an x-ray under the same circumtances and relying instead solely on 
Study and experience. !!/ 

As indicated by the quote, expert evidence from other doctors as to 
equipment in common use is relied on by the court when determining the 
Standard of care. However where in the opinion of the court, the tools 
or technique used indicate that the standard is too low, the court has 
the discretion to hold that a higher standard involving the use of 
superior tools or techniques is required. 

This substitution of a lay judicial opinion for an expert medical 
one is not common but may occur in situations where the ordinary person 
is competent to judge, for example, where the taking of precautions is 
the issue. Such a situation arose in Chasney v. Anderson! !8 where a 


Surgeon removing a child's adenoids did not avail hmself of either of 


two techniques for assuring that sponges were not overlooked. The 


117. See Parkin v. Kobrinsky (1963) 46 W.W.R. 193 (Man. C.A.); HOpital 
Notre Dame de ]'Esperance v. Laurent [1978] 1 S.C.R. 605; Price v. 
Milawski (1977) 1 L.M.Q. 303 at 308 (Ont. C.A.). 


118. Supra n. 18. Nathan, supra n. 19 at 26. See also Holt v. Nesbitt 
Aio5n) 40D Vb .ReOA7TS: afranmed 1953] VDSL.R.867T (S.C .C.). 
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evidence was that in some hospitals these techniques were used but not 
in all. The Supreme Court of Canada agreed with the Court of Appeal of 


Manitoba where the Chief Justice had said: 119 


The practice of medicine and surgery is a progressive science. 
Experience has shown in the past the danger of leaving foreign sub- 
stances in the cavities after an operation....It is not sufficient 
for the surgeon to say: "I never adopted the use of either of such 
precautions in operations of this nature." By doing so he took an 
unnecessary risk, as both were available for his use on that occa- 
sion and he assumed full responsibility for the lack of use of the 
same, and I would hold that he was negligent in doing so. 

The decision shows that the standard of care is set by the court; 
expert testimony as to what the average doctor does is relevant but not 
conclusive. Where there are precautionary measures available, albeit 
not by common practice, a court may raise the standard of care 
accordingly. 

The situation of precautionary measures and lay opinion aside, 
generally the doctor is not expected to use the very latest equip- 


ment !20 as shown by a dramatic English case, [@! 


A patient was told 

he had inoperable cancer, and with the belief that he had not long to 
live he severed all ties with England and embarked for the U.S. where he 
was diagnosed as having chronic cystitis. Surgery revealed a condi- 
tion of benign prostrate hypertrophy but no cancer. He sued the English 


doctor on the basis that the doctor had not met the standard by failing 


Die lde d607 o-Mecer Vv. Kinon mls ue. 0.8.87 (C.A.). 


120 This was a true statement even in 1930. See Antoniuk v. Smith 
pee OSU Te 2 WL WeR. 72 cabicor untae CsA.) 3 


121. Whiteford v. Hunter [1950] W.N. 553, 94 S.J. 758 (H.L.). 
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to verify the diagnosis by a cystoscopic examination. However, the 
House of Lords held that there was no liability saying that, while the 
type of cystoscope required was in common use in the U.S., it was rare 
in England at the time and the standard of care did not require the 
doctor, who did not possess one, to use it. 

Where the use of an older tool or technique is not negligence per 
se, the availability of new methods may raise the standard of care 
required when using the older method. Ina case!22 where a doctor 
performed a mastoid operation using a surgical loupe and a chisel, the 
patient suffered facial paralysis and underwent a second operation by a 
different doctor who used more modern tools, a microscope and a dental 
drill. The Supreme Court of Canada found the first doctor negligent, 
not for the use of the older method, but for exercising less skill than 
that of which he was capable. He knew that better vision could have 
been had with a microscope than with a surgical loupe, and thus ought to 
have exercised more care when checking for bone chips. 

‘So far the discussion has been with respect to tools or techniques 
which enjoy some use but are not yet universally employed. The effect 
on the standard of care by the use of either an avant-garde or obsolete 
method is more certain. 

A doctor who uses an obsolete method does not meet the standard of 
care, 123 In 1970 a doctor applied a metal plate to a patient's broken 


leg when a specialist had advise skin traction followed by the insertion 


122. Eady v. Tenderenda supra n. 46 at 26. 


123. McCormick v. Marcotte supra n. 26 at 18. 
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of an intramedullary nail. The Supreme Court of Canada held that the 
doctor had not met the standard of care by using a method which had 
fallen into disfavour. On the other hand, a doctor who choses to treat 
with the latest equipment or the newest techniques must meet a higher 
standard of care. In an older Alberta case!@4 a patient alleged that 
he had suffered burns from treatment with a quartz lamp. The majority 
held that because the properties of the instrument were not at the time 
fully known or understood, it was incumbent on the doctor to exercise 
very great, if not the greatest care, possible in its use. 129 

Similarly, an Ontario doctor who failed to follow the instructions 
accompanying a relatively new type of catheter or seek guidance was 
found to be negligent. !26 Naturally the doctor ought to avail himself 
of any available assistance from his colleagues when employing new tools 
or techniques, and of course ought not to deviate from the approved 
practice of handing an innovation. An anaesthetist's inexperience and 
failure to follow the inventor's suggestions when attempting transtrach- 
eal ventilation were the basis for a finding of negligence against 
him, 127 In summary, the standard of care is higher both for the 
doctor who uses a very new tool or technique and also for the doctor who 
continues to use an older one after his more progressive colleagues have 


moved to new approaches. !28 


124. Bails v. Boulanger [1924] 4 D.L.R. 1083 (Alta. C.A.). 
(25 id.cat) 1100" 

126. Murphy v. St. Catherines Gen. Hospital supra n. 65. 

127. Holmes v. Bd. of Hospital Trustees of London supra n. 16. 


128. Nathan, supra n. 19 at 26 and 28. 
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Locality rule. The geographic location of the doctor's practice may 
have some bearing on the facilities, equipment and staff available to 
him when treating the patient. Whether the locality ought to affect the 
standard of care expected is an issue which has been dealt with in 
various ways by the courts. 

The early history of Canada and the U.S. saw vast differences in 
facilities, equipment and assistants between the rural and the urban 
practitioner.!29 The situation was aggravated by prohibitive 
distances between the place of treatment and large centres, and by the 
often serious nature of disease and injury in those times. Recognition 
Epratnese difnerences was taken in the U.S. im fenft v. Wilcox, 130 the 
first enunciation of the locality rule, which is commonly stated as 


follows: |3! 


A physician...by taking charge of a case, impliedly represents that 
he possess, and the law places upon him the duty of possessing, that 
reasonable degree of learning and skill that is ordinarily possessed 
by physicians and surgeons in the locality where he practices... 


The effect of the locality rule was to compensate for the rural 


practitioner's disadvantages by lowering the standard of care expected 


129. Waltz, The Rise & Gradual Fall of the Locality Rule in Medical . 


Malpractice Litigation (1968) 18 De Paul L.R. 408 at 410. 


130. (1870) 6 Kan. 46; for other early statements of the rule see 
Smothers v. Hanks (1872) 34 Iowa 286, 11 Am. Rep. 141 (Iowa S.C.); 
Hathorn v. Richmond (1876) 48 Vt. 557. 


131. Bike viawHonsinger (1898) 155 Nays 201%at 209, 49 N.E. 760 at /62 
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of him; the standard became such that the measure was not the "same 
locality" but a "similar locality."132 
Canadian courts also made the adjustment to the standard of care, 


beginning with Zirkler v. Robertson: !33 


It surely cannot be that the skill of a physician, attending a 

patient in a private house with few conveniences, and no assistants, 

is to be measured by the same standard as the city surgeon, provided 

with an operating room, assistants, nurses and all the aids of a 

modern hospital. 

For a time the rule in Canada evolved similarly to that in the U.S., 
and later Canadian decisions indicate the use of the American phrase 
msane Or simitarn locality." 

The locality rule enjoyed acceptance in Canada up to 1960134 but 
the jurisprudence was not consistent, and it was suggested in an early 
case!39 that the standard was not to be automatically lowered for the 


rural practitioner, but rather an "allowance" ought to be made "for 


particular circumstances of position." !36 The reasoning which was 


Io2. Manns 4 1975) 28) Vand... Ls Revee4anate442s Waltz, supran. 129 at 
411. 


133. (1897) 30 N.S.R. 61 at 70 (C.A.); see also ‘Hodgins v. Banting 
(1906) 12 0.L.R. 127 (H.C.). The case of Town v. Archer wherein 
the locality rule was soundly rejected was referred to as authority 
for removing the case from the jury. The comments of Falconbridge 
C.J. against the rule (infra n. 137) seem to have been ignored. 


134. Wilson v. Swanson supra n. 34 at 124 per Abbott J.; Challand v. 
BelT supra n. 40; Meredith, supra n. 9 at 63. 


135. Turriff v. King (1913) 9 D.L.R. 676 at 678 (Sask. S.C.) per Brown ti 


136. Beven on Negligence 1156 and 1161 (3d ed. 1908) quoted in Turriff 
v. King id. oro ee 
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160 
eventually accepted in Canada was stated in Town v. Archer: !3/ 


It has been held in some American cases that the locality in which a 
medical man practises is to be taken into account, and that a man 
practising in a small village or rural district is not to be expect- 
ed to exercise the higher degree of skill of one having the 
opportunities afforded by a large city; and that he is bound to 
exercise the average degree of skill possessed by the profession in 
such localities generally. I should hestiate to lay down the law in 
that way: all the men practising in a given locality might be 
equally ignorant and behind the times, and regard must be had to the 
present advanced state of the profession and to the easy means of 
communication with, and access to, the large centres of education 
and science. 


Reference to the locality rule in Canadian medical negligence suits 
was not common after 1960 !38 but three recent cases may indicate its 


revitalization in Canada. 


In McCormick v. Marcotte !39 where a general practitioner was held 


liable for the permanent partial incapacity suffered by his patient 
after the general practitioner used an obsolete technique in an 


orthopedic operation, the Supreme Court of Canada said: 140 


The medical man must possess and use, that reasonable degree of 
learning and skill ordinarily possessed by practitioners in similar 
communities in similar cases. [emphasis supplied] 


1572 (1902). 4, 07 R. 7383: at) Soa (Ont. B..)’. 


138. See, for example, Male v. Hopmans supra n. °*85; Pederson v. Dumou- 
chel (1967) 72 Wash. 2d 73 (Wash. S.C.); Dou las v. Bus. v. Bussabarger 
(1968) 73 Wash. 2d 476; Brune v. Belinkoff (1968) oi NSE 2d*/93 
(Mass S.C.). See also Waltz, supra n. 129 at 413; (1969) 44 Wash. 
C5R.-505;. Frankel, Varyin Standards of ae in Medicine (1970) 19 
Cleve St.1@2R. 43: MicCoadeesupra ns 3l. 


139. [1972] S.C.R. 18. 
140. Id. at 21. 
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This was approved in Rodych v. Kraseyl41 by Matas J., who also 
mentioned and approved Challand v. Bel1l142 and Wilson v. Swanson. 143 
His judgment seems to be founded on an application of the locality rule 


although he backed off somewhat from the narrowness of the rule: !44 


In the case at bar I find that the plaintiffs have not discharged 

the onus upon them to show that [the defendant] was Hat pea laa) 

the particular circumstances obtaining at the time....| emphasis 

Supp! ied 

Lieberman J. of the Trial Division of the Supreme Court of Alberta, 
in a thorough and careful judgment delivered in Tiesmaki v. Wilson !49 
quoted!46 the locality rule as stated in Wilson v. Swanson/4/ and 
Meredith, !48 and based his decision on its application to the case 


before him: !49 


141. supra n.. 103. 

142. Supra n. 40. 

(eet LObONeS Coke O04. eon aDaenes (Oded Si. 
144, Rodych v. Krasey supra n. HOS ates7 il 
145. Supra n. 38. 

146. Id. at 44. 

147. Supra n. 143. 

148. Supra n. 9. 

149. [1974] 4 W.W.R. 19 at 48. 
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On the facts...I find that Dr. Wilson...acted in his...professional 

Capacity within the standards laid down in the cases I have cited. 

Specifically I find "that [he] possessed and used that reasonable 

degree of learning and skill ordinarily possessed by practitioners 

in similar communities in similar cases": Wilson v. Swanson 

The decision, including the application of the locality rule, was 
affirmed by the Appellate Division. 190 

The advantages and disadvantages of the rule are worthy of some 
examination. While the rule protects the rural physician, probably a 
general practitioner, working under adverse conditions, this seems to be 
the only argument for its retention. On the other hand, the evils that 
result from rigid application of the locality rule have been paraded in 
many articles and cases from the United States.!5! The number of 
witnesses available to either litigant is limited by the need for the 
witness to be from or familiar with practice "in the same or similar 
community". Physicians from the same community might be biased in 
favour of the defendant and the standard he represents. Courts have 
even been bogged down in debates about whether Miami is a community 
similar to West Palm Beach: !9@ Furthermore, by applying the rule and 
thus lowering the standard of care, the courts may be allowing inferior 
health care to be considered adequate. Few physicians would be prepared 


to recognize geographic location as more important than education and 


training when measuring competence. 


150% [1975176 WEWPRES6395(Altae, CrAy)% 
151. Waltze-supra nis 129 at: 420: 
1S? COOK Ve. Lichtblau (19624) 194550, *2d 312. .at 316. (F la. App.«).. 
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The rule was created by the judiciary for the limited purpose of 
protecting some doctors at a certain time in our history, but times have 
changed. Now with national standards of competence set by professional 
examinations and the development of continuing medical education there 
seems less need to lower the standard on the basis of locality alone. 

If the doctor can show that because of his geographic location adequate 
facilities or equipment or staff were not available, then the standard 
of care he must meet ought to be altered accordingly but it ought not to 
be automatically lowered. A reasonable approach was set out by an 


American court: !53 


The proper standard is whether the physician, if a general practi- 
tioner, has exercised the degree and care and skill of the average 
qualified practitioners, taking into account the advances in the 
profession. In applying this standard it is permissible to consider 
the medical resources available to the physician as one circumstance 
in determining the skill and care required. Under this standard 
some allowance is thus made for the type of community in which the 
physician carries out his practice....Qne holding himself out as a 
specialist should be held to the standard of skill of the average 
member of the profession practising the speciality, taking into 
account the advances in the profession. And, as in the case of the 
general practitioner, it is permissible to consider the medical 
resources available to him. 


The effects of some of the factors in the circumstances surrounding 
the treatment have been explored. Such matters will have a bearing in 


each case on the standard of care expected of the practitioner. The 


doctor is expected only to act reasonably in the practice of his profes- 


153. Brune v. Belinkoff supra n. 138 at 798. Note that the rule seems 
to be a North American phenomenon. Nathan, supra n. 19 at 22; Van 
Wyck v. Lewis supra n. 10 at 444. 
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ion, not to insure his patient's health: 154 


The standard of care which the law requires is not insurance against 
accidental slips. It is such a degree of care as a normally skill- 
ful member of the profession may reasonably be expected to exercise 
in the actual circumstances of the case in question. It is not 
every slip or mistake which imports negligence. 


(ey Ssingury 


(i) An essential 


The plaintiff cannot succeed in a negligence action unless he proves 
that he has suffered a material injury|99 also called a "loss" or 
"damage". Proof of the other essentials of the negligence action will 
be of no avail unless he also satisfies the court that he has suffered a 
loss which was caused by the defendant's actions.!96 The requirement 
of damage is so basic that cases of careless conduct without resultant 
harm are rarely brought to court. A patient who has received care or 
treatment by a doctor that seems below standard but who has suffered no 
loss may have a basis upon which to report the doctor to the profes- 
Sional association but would be ill-advised to waste time and money on a 
law suit unless the action could be brought as a battery for which no 


injury need be proven. !9/ 


154. Mahon v. Osborne [1939] 2 K.B. 14 at 31 (C.A.). 
IS52cCinden, suprain., ol.at: 123. 
156. Fleming, supra n. 50 at 104. 


157. Although his damages might still be nominal: see supra Chapter 3. 
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In a Manitoba case!58 the plaintiff who had been wounded in the 
leg by a bullet consented to recommended surgey to remove fragments of 
Shell. The surgeon could not locate any foreign bodies and the plain- 
tiff continued to suffer and sued, alleging that the seven to eight inch 
incision had caused injury. However, the evidence was that the course 
of the bullet had been followed and, in any case, the wound healed and 
the incision caused no injury. The court held that the plaintiff had 
not established any damage or loss and that any disability was entirely 
due to the gunshot wound. The result might have been different had the 
doctor not followed the bullet wound or had infection from the incision 
resulted. 

A strange case !99 involved a plaintiff injured in an accident at 
his place of employment and attended to by the defendant doctor, who 
requested that he return for follow-up examinations, which the patient 
did until he was hospitalized in another city for a different problem. 
The next time he saw the doctor he was seeking a paper for the purposes 
of Workmens' Compensation. However, the doctor refused to give him any 
papers for the Board because he had missed the last visit, and the 
plaintiff sued for negligence in the original treatment and for the re- 
fusal to provide the papers needed. The Court of Appeal dismissed the 
case, saying that there was no negligence in the treatment and no damage 
was suffered by the plaintiff from the refusal of the doctor to comply 


with the patient's request for documentation, as the Board was able to 


158. Browne v. Lerner (1940) 48 Man. R. 126 (K.B.). 


159, Pellerin v. Stevenson supra n. 22. 
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get the required information from other sources. Seeking the assistance 
of the professional association might have been the patient's appro- 
priate remedy in this situation. 

An intern under the supervision of a surgeon negligently removed 
part of a child's uvula in the course of a tonsillectomy. The expert 
evidence was that the child would suffer no disability as a consequence 
and the action was dismissed. !60 

In an English case, a dentist failed to diagnose a jaw fracture 
which occurred as he was extracting a tooth. The expert evidence indi- 
cated that the dentist had met the standard of care and that such 
fractures could occur without negligence. As to the allegation that it 
was negligence not to diagnose the fracture, the judge said that there 
was no proof that any damage resulted from the failure to diagnose 
because even if it had been, no treatment would have been given, !61 

While it is fatal to a plaintiff's claim in negligence to be unable 
to prove injury, proof of injury alone is not enough either. In an 
action against a chiropractor !6¢ the court acknowledged that the 
plaintiff had "suffered cruelly" from the defendant's manipulations, yet 


said: 163 


160° McNamara.v. Smith [1934]. 2 0sR.04 17. (Onte C.A.) 
161° FashGuidk apues, 194692 All E. ReeteoaGk <b). 


162. Rutledge v. Fisher [1940] 3 W.W.R. 494 (B.C.Co. Ct.); see also 
Armstrong v. Bruce supra n. 11. 


163. Rutledge v. Fisher id. at 499. 
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The plaintiff, however, knew that the defendant merely assumed to 
treat human ailments in accordance with the system taught in the 
school of chiropractic and the burden is on him to show by competent 
evidence, not merely that the treatment given by the defendant was 
injurious, or ineffective, but that requisite care and skill was not 
exercised by the defendant in administering it. This he has not 
done and the action must be dismissed. 
The plaintiff had failed to prove that the chiropractor had breached the 
standard of care. 
Therefore negligence cannot be assumed only because an injury has 
been suffered, but without proof of injury there can never be liability 


for negligence. 


(ii) Compensation for injury 


Assuming that the requirements for a finding of negligence have been 
proven, 164 the judge, or jury if there is one, has the task of 
assessing the quantum of damages, that is, attaching a dollar value to 
the plaintiff's claim. The fundamental purpose of negligence law is the 
compensation of the victim, and the aim is to restore the plaintiff as 
nearly as possible to his position prior to the negligent act. As 


explained by a leading Canadian writer: 165 


164. See supra. 


165. Charles, Justice in Personal Injury Awards: The Continuing Search 


for Guidelines in udies in Canadian Tor aw a ed. 
KTar 1977); this chapter is an excellent discussion of the prin- 


ciples and practices in damage assessment. Charles, A New Handbook 
on the Assessment of Damages in Personal Injury Cases from the 


Supreme Court (1978) 3 C.C.L.T. 344; see also Hawley, Assessment of 


Damages for Permanent Incapacitating Injuries (1975) 13 Alta. L. 
Rev. 430. 
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Since perfect compensation in the sense of physical reconstruction 
of the victim to his pre-accident condition is generally impossible, 
the initial premises upon which damage awards are based is that 
damages should be computed so that the dollars awarded will be 
adequate compensation for the loss which was suffered by the injured 
party. To the extent that money damages can make the victim whole 
again, the award of compensation is considered to be the fairest 
solution to both plaintiff and defendant. 

The principles of quantification will not be discussed in detail 
because they are no different from those applied in general negligence 
law, which are adequately deal with elsehwere.!66 Three cases are 
worth noting, however, because of the nature of the injuries involved. 

In a case of a six day old baby who was left with a deformed penis 


after circumcision, !®/ the assessment of general damages was extremely 
difficult because of the age of the child and the unknown emotional 
effect of the injury on the child, but they were set at $10,000. 


168 a polio victim underwent an operation to 


In another case, 
improve the use of his right leg by the fusion of certain bones. In 
error, the operation was performed on the left leg. The trial judge 
found that the permanent deprivation of movement in the formerly good 
leg was "not as great as might at first be supposed by a layman," 169 
noted that the plaintiff was "the sort of young fellow who will shrug 


off his physical disabilities" !/0 and awarded $8,000 general damages. 


166. Goldsmith, Damages for Personal Injury and Death in Canada (1974). 
167. Gray v. La Fleche [1950] 1 D.L.R. 337 (Man. K.B.). 

168. Staple v. Winnipeg (1956) 18 W.W.R. 625 (Man. Q.B.). 

169. Idvwat.63-45 

170... Edy--c&-6325 
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71 a healthy and active woman entered 


In a very recent case, 
hospital as an outpatient for a microlaryngoscopy. As a result of the 
anaesthetist's negligence in performing transtracheal ventilation, she 
was rendered a quadriplegic, and damages were awarded against three 
doctors in a total sum in excess of $700,000. This award is consistent 


with those set for plaintiffs with similar injuries from motor vehicle 


and sports accidents. !/2 
(d) Causation 


A plaintiff who proves duty, breach of the standard of care and 
injury will still be unsuccessful in bringing his action unless he 
proves the causal link between the breach of the standard of care and 
his injury. The causal link is tested in two ways: the defendant's 


conduct must be both the actual cause, or cause-in-fact and the legal 


cause, or proximate cause of the injury. 
(i) Cause-in-fact 


This is a determination of the factual, or technical, scientific 
cause of the plaintiff's injury. The complexity of the human body and 


the uncertainties which still surround its nature, together with the 


7}. Holmes v. Bd. of Hospital Trustees of London supra n. 16. 


172. see. Andrews v. Grand & [oy (1978) 03.0 .C.t1 .2c5.5.C.C:.)5: Arnold 
v. Teno (1978) 3 C.C.L.T. 272 (S.C.C.); Thornton v. Prince George 
Baer oti 5. ml nusteess( 1978). 30CRCL.1. 257 (S.CsCy).. For an analysis 
see Charles, Justice in Personal Injury Awards supra n. 166. 
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advanced state of medical technology exacerbate the overwhelming task 
that the plaintiff has in proving that the defendant's conduct was the 
factual case of his injury. A rule of evidence referred to as res ipsa 
loquitur to be discussed in a later chapter !73 is sometimes of great 
help to plaintiffs, but it is not always available. Even defendants, 
who it is assumed have the most knowledge and the best evidence, some- 
times have difficulty in proving how or when damage occurred. !74 The 
subject of the quest is further obscured by the conviction of many 
plaintiffs that any change in bodily condition following medical treat- 
ment has been "caused" by that treatment. 1/75 

A legal test for cause-in-fact often used in general negligence law 
is sometimes helpful and has seen some use in medical negligence cases. 
Although it is not always identified!76 as such, it is in the sine qua 
Bon. sO. 2buULAT Ore test!/7 and involves an inquiry as to whether the 
injury would not have occured "but for" the defendant's conduct. 

A case illustrative of the difficulties involved is one in which the 


plaintiff was suspected of having sarcoidosis involving the larynx, !78 


173. See infra Chapter 7. 


174. See Radclyffe v. Rennie [1965] S.C.R. 703 where each defendant was 
trying to prove who left the gauze in the plaintiff. 


175. See Girard v. Royal Columbian Hospital (1976) 66 D.L.R. (3d) 676 at 
CaUM Bets 10 )e 


176. Penner v. Theobald supra n. 75 at 231; Smith v. Auckland Hospital 
Bd. 1965] N.Z.L.R. 191 at 199° (N.Z.C.A.). 


WZ. Binden, =supran. 3 )at=si2va: 


178. Finlay v. Auld [1975] 1 S.C.R. 338; see also Tiesmaki v. Wilson 
[1975] 6 W.W.R. 639 (Alta. C.A.). 
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and underwent a scaline node biopsy. The biopsy proved negative, but 
following the biopsy the plaintiff suffered laryngeal complications. 

Her husky voice and difficulty in swallowing was found to be due to a 
paralyzed vocal cord occasioned by injury to a nerve. Many explanations 
were advanced as to the cause-in-fact of the injury including a tumor, 
tuberculosis, sarcoidosis or the biopsy. The most likely cause seemed 
to be the sarcoidosis, and in any event the doctor was exonerated by the 
court because the nerve involved could not have been reached during the 
biopsy. 

The difficulty for a judge in settling on the cause-in-fact is 
evident, and because of the uncertainty in some cases, judges do not 
always agree. In a case where the interns who interpreted x-rays and 
failed to diagnose a dislocated fracture of the neck, the majority of 
the Supreme Court of Canada ruled that but for this negligence the 
plaintiff would have died. '79 However, a dissenting Justice !89 felt 
that there was no evidence which showed that the ileus (a paralysis of a 
portion of the small intestine), which caused the death, was the result 
of the failure to diagnose the fracture; there was evidence that para- 
lytic ileus could result from a number of causes. 

Occasionally it happens that a court, despite much effort, is unable 
to determine the cause-in-fact. In one case, a court sat for 2/ days 
and heard a great deal of technical medical evidence but was unable to 


determine the cause of death, and therefore dismissed the case, because 


179. Fraser v. Vancouver General Hospital supra n. 70. 


180. Id. at 70 per Locke J. 
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the plaintiff was unable to prove it. 181 

Strong and consistent expert evidence is of crucial importance to a 
court engaged in this inquiry. Where such evidence is available, the 
court's task is much eased. For example, in a recent case, a patient 
had an operation for a diseased artery under spinal anaesthetic adminis- 
tered by the defendant. !82 Following the surgery the patient suffered 
permanent partial paralysis of both legs and brought action. However, 
tests performed after the operation convinced all the expert witnesses 
that the spinal cord damage was not caused by the anaesthetist's work 
but rather was more likely a consequence of the pre-existing condition 
of the plaintiff's arteries. 

Nevertheless the determination of the cause-in-fact is as essential 
as it is difficult, because it is preliminary to the determination of 
whether the defendant's conduct was also the proximate cause of the 
injury alleged; without proof of cause-in-fact, the plaintiff will lose 


his case. 
(ii) Proximate cause 


Determining cause-in-fact is a more or less scientific inquiry into 


the cause-effect relationship which brought about the injury. Proximate 


181. Wilson v. Stark supra n. 43; see also Cavan v. Wilcox (1974) 2 N.R. 
618 (S.C.C.), an action against a nurse. 


182. Girard v. Royal Columbian Hospital supra n. 175; see also Hutchin- 
son v. Robert [1933] 0.W.N. 314 (Ont. C.A.) where the defendant's 
experts testifed that the defendant was prudent in leaving a frag- 
ment of an instrument in the wound. In any case, the injury 
complained of, sinus trouble, was not caused by the doctor. 
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cause, on the other hand, is an entirely different inquiry which really 
relates in no way to "true" cause at all, although the courts often use 
the language of causation. Rather, the notion of proximate cause, or 
"remoteness" is a liability limiting device invented by the courts. It 
is an accepted tenet of general negligence law that a defendant ought 
not necessarily to be liable for all damage that his conduct causes, but 
only that which was "foreseeable" to a reasonable person in the defen- 
dant's position. !83 Any damage occurring which falls outside of that 
which is reasonably foreseeable is said to be "too remote" and the 
defendant will not be held liable for it. For example, assume that the 
cause-in-fact of a patient's death is complications arising from 
paralysis of the small intestine arising out of an undiagnosed neck 


fracture, '84 


While scientifically the cause of the patient's death 

may be the failure to diagnose and then treat the neck fracture, this 
may not be the proximate cause. It could be held that it was not fore- 
seeable that a failure to diagnose a neck fracture would result in the 
death of the patient by paralytic ileus; in other words, this ailment is 


too remote from the failure to diagnose to justly hold the doctor 


liable. 185 


183. Overseas Tankship (U.K.) v. Morts Dock & Engineering Co. (The Wagon 
Mound SOF} SASS 3 P.C.). For a thorough discussion of the 
various tests used to delineate proximate cause see Linden, supra 
n. 31 at 305-355; see also Child v. Vancouver Gen. Hospital [1970] 


Solas bonis 


184. The facts are those of Vancouver Gen. Hospital v. Fraser supra n. 
10% 


185. See dissent of Locke J. id. at 57; see also Elverson v. Doctors 


Hospital (1974) 4 0.R. (2d) 748 (Ont. C.A.) where it was held that 


injury suffered by the patient's husband who assisted a nurse in 
lifting a bed was not reasonably foreseeable. 
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It is clear that the Supreme Court of Canada regards the reasonable 


foreseeability test as the appropriate one for determining proximate 


cause in medical negligence cases. In the words of the court in Cardin 


Vv. Montreal; !86 


186. 
137. 


Certainly, doctors should not be held responsible for unforeseeable 
accidents which may occur in the normal course of the exercise of 
their profession. Cases necessarily occur in which, in spite of 
exercising the greatest caution, accidents supervene and for which 
nobody can be held responsible. The doctor is not a guarantor of 
the operation which he performs or the attention he gives. If he 
displays normal knowledge, if he gives the medical care which a 
competent doctor would give under identical conditions, if he pre- 
pares his patient before operation according to the rules of the 
art, it is difficult to sue him for damages, if by chance an acci- 
dent occurs. Perfection is a standard required by law no more for a 
doctor than for other professional men, lawyers, engineers, archi- 
tects, etc. Accidents, imponderables, what is foresseable and what 
is not, must necessarily be taken into account. [emphasis supplied] 


And from University Hospital Board v. Lepine; !8/ 


The question of whether there was or was not negligence in a given 
Situation has been dealt with in many judgments and by writers at 
great length. One principle emerges upon which there is universal 
agreement, namely that whether or not an act or omission is negli- 


gent must be judged not by its consequences alone but also by 


considering whether a reasonable person should have anticipated that 


what happened might be a natural result of that act or omission. As 


was Said by ai Thankerton in Glasgow Corporation v. Muir [[ 1943] 


AsG. 448 at45d=5 [59 


"The court must be careful to place itself in the position of the 
person charged with the duty and to consider what he or she should 
have reasonably anticipated as a natural and probable consequence of 
neglect, and not to give undue weight to the fact that a distressing 
accident has happened...". [emphasis supplied] 


Supra n. 29 at 494. 
Supra n. 79 at 579-580. 
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Apart from setting out the general principle, these extracts also 
constitute a directive from the highest court in Canada that the remote- 
ness principle must be applied with reason and justice. 

A review of the decisions shows that while medical negligence law is 
usally consistent with general negligence law where the finding of 


proximate cause is concerned, it is not always so. 


A. Pre-treatment conditions 


Medical care is frequently administered to a person who has (i) a 
peculiar weakness or susceptibility, (ii) a pre-existing disease, or 
(iii) a traumatic condition brought about by injury.!88 Each situa- 
tion will be discussed in turn. 

Thin-skull rule. In general negligence law, to some extent at 
least, the defendant takes his victim as he finds him. This has been 


described as the thin-skul] rule, /89 and stated as follows: !99 


One who is guilty of negligence to another must put up with idiosyn- 
racies of his victim that increase the likelihood or extent of 
damage to him...it is no answer to a claim for a fractured skull 
that its owner had an unusally fragile one. 


188. See Rozovsky, supra n. 19 at 47. 

189. Dulieu v. White & Sons [1901] 2 K.B. 669 (C.A.). For an excellent 
discussion of the thin-skull problem and the case law see Linden, 
supra n. 31 at 322-330. 


190. Owens v. Liverpool Corpn. [1939] 1 K.B. 394 at 400 (C.A.). 
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The thin-skul] victim might not recover damages under a strict 
application of the foreseeability test because peculiar weakness or 
Susceptibility is often not foreseeable, but there is authority that he 
is not precluded from recovery either.!9! There are policy reasons 
for the creation and nurturing of this exception to the foreseeability 
test, which include the difficulty of determining with certainty what is 
foreseeable, the protection of vulnerable persons, the deterrence of 
sub-standard conduct, and the wider distribution of loss due to tortious 
activity. 

The critical questions when determining the causation issue are 1) 
was the doctor's conduct a cause-in-fact of the injury and, if so, was 
it a proximate cause? 2) If the answer to the first part of the question 
is yes and to the second part is no, then might the patient still 
recover as a thin-skull person? 

Although many of the fact situations in medical negligence cases 
would seem to have been appropriate for the application of the thin- 
skull rule, there is no case to be found in which it has been expressly 
applied. !92 The cases that might have seen reference to it have 


included cases where the patients have had a pre-existing circulatory or 


191. Smith v. Leech Brain & Co. [1962] 2 Q.B. 405 (Q.B.D.). 


192. But see Craig v. Soeurs de Charité de la Providence [1940] 2 W.W.R. 
80; affirmed [1940] 3 W.W.R. 336 (Sask. C.A.) where the patient's 
damages for a hot water bottle burn were not lessened because as a 
diabetic he suffered more. In modern times, it could be implied 
that the defendant hospital took him as he was. 
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blood probleml93 and a potential for a toxic or allergic reaction to 
dugs.194 The doctor's actions have included giving an anaesthe- 

tic!95 or injection, 196 and failing to diagnose!97 or prescribe 

drug therapy. 198 In all cases the patients suffered injury, but in 

none of them did they recover. In all of the cases the courts seemed to 
rule that the doctors' actions were not the cause-in-fact, and with that 
decision the case for the plaintiff is over. 

The result may be just in view of the fact that unlike the motor 
vehicle operator, who will rarely injure a thin-skull person, the doctor 
treats many patients who are peculiarly vulnerable, and hence his poten- 
tial exposure to liability is much greater. On the other hand, the 
doctors' training and constant experience with such persons place him in 
a position where he is more able to foresee their peculiar condition. 
However, the practice of medicine is high in social utility, and the 
courts are inclined not to increase the potential liability (by, for 


example, applying the thin-skull rule) of persons engaged in such enter- 


193. Girard v. Royal Columbian Hospital supra n. 175; Parsons v. Schmok 
Supra n. 111; Serre v. de Tilly (1975) 58 D.L.R. (3d) 362 (Ont. 

He a) thompson Vv. roorenburg:(19ssmecOpDemeRe (od) 717 ((B.C.) 
affirmed without written reasons [1973] S.C.R. at vii; Van Hartman 
VeuKink Hl9Ot) Vik. 544: (VIC. elas 


194. Robinson v. Post Office [1974] 2 All E.R. 737 (C.A.); Winteringham 
VeqRaen1963)) 55 (D.C 2K: (2d) 1OSe(Omuean oz) « 


195. Girard v. Royal Columbian Hospital supra n. 1/5. 


196. Robinsion v. Post Office supra n. 194; Winteringham v. Rae supra n. 
194. 


197. Serre v. de Tilly supra n. 193. 


198. Parsons v. Schmok supra n. 111. 
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prises. 199 

Two cases are worth noting because in each case it appears that the 
doctor's conduct could have been characterized as below the standard of 
care as the patient was certainly a thin-skull person. 


In an English case00 


the doctor administered an injection of 
anti-tetanus serum to a patient who had had such treatment before. The 
experts agreed that encephalitis was one of the risks, albeit rare, of 
administering the serum to such a patient. While the doctor was aware 
that the patient had been similarly treated in the past, he did not 
follow the proper test dose procedure, and the patient contracted 
encephalitis. Clearly, "but for" the administration of the serum with a 
test dose, the patient would not have suffered the brain damage that he 
did, but the court held that the doctor's negligence was not the cause 
of the injury. The patient required the treatment because of a wound 
suffered at work, and the defendant employer was held liable both for 
the wound and the brain damage. Had the issue of the doctor's negli- 
gence for administering the serum at all been resolved in favour of the 


patient, the doctor would have been liable for the extreme injuries 


suffered by this thin-skull patient. 


199. Linden, supra n. 31 at 82 et seq. 


200. Robinson v. Post Office supra n. 194. 
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A Canadian case, no less complicated, ©9! involved a patient with a 
history or arterial disease who was operated on for a “left femoral 
popliteal vein by-pass graft" under a spinal anaesthetic administered by 
the defendant. The expert evidence indicated that the introduction by 
the defendant of an analgesic could send an artery into spasm, as the 
patient suffered from a pre-existing plaque (fatty tissue) problem, the 
result would be a reduced blood supply, causing partial paralysis, which 
was what happened. It appears that the action of the doctor was the 
Cause-in-fact and even if the injury was not foreseeable, given that the 
patient was a thin-skull person, he could have recovered under general 
negligence principles. However, the thin-skull rule does not apply 
unless a breach of the standard of care is found, and none was found in 
the procedure although there was evidence that the surgeon had booked a 
general anaesthetic and the patient had prohibited a spinal, yet a 
Spinal was given. 

It is arguable that a type of thin-skull case occurs when an injured 
plaintiff commits suicide and one authority has argued that a negligent 
defendant should be required to compensate for it 202 However, in 
medical negligence cases the reasonable foreseeability test has been 


applied in such cases without any reference to the thin-skull rule.293 


201. Girard v. Royal Columbian Hospital supra n. 175; see also Thompson 
v. Toorenburg supra n. 193 where a patient previously diagnosed as 
having a mitral stenosis was treated with "harmful procedures" 
after an accident but these were not found to have caused her 
death. See infra. 


202. Linden, supra n. 31 at 353. 


203. Recovery was barred in University Hospital Bd. y. eee Supra n. 
79; Stadel v. Albertson [1954] 2 D.L.R. 328 (Sask. : U 
allowed in VilTemure v. Turcot [1973] S.C.R. 716. 
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The dearth of judicial comment on the thin-skull rule in the medical 
negligence case may be due to any one or a combination of the following 
factors: the cases that have arisen did not fulfill the requirements, 
policy reasons precluded its application to doctors and hospitals, or 
the determination of cause-in-fact and proximate cause from complex 
medical evidence in some cases is nearly impossible. 

Disease. Many patients who seek medical care have a disease 


204 If the condition worsens with the adminis- 


evidenced by symptoms. 
tration of medical care of the lack of it, the patient may sue and the 
court must decide whether the doctor's conduct was the cause-in-fact of 
the injury and, if so, it was the proximate cause. Liability will not 
be imposed for a breach of the standard of care and the resultant injury 
unless the answer to both inquiries is affirmative. Unfortunately it is 
usually impossible to ascertain from the judgments in which no liability 
is found, which question was answered in the negative. 


In an early case it was decided the "septicemia had set in without 
any fault of the defendant"29> who had attended her in childbirth. 


In another early case96 a doctor who misdiagnosed a kidney condi- 


tion was said not to have met the requisite standard of care. But while 


204. Compare with the thin-skull cases, supra, where there may be no 
Symptoms. 


205. McQuay v. Eastwood (1886) 12 0.R. 402 (C.A.). A modern fact situa- 
tion is seen in Mudrie v. McDonald (1975) unreported (B.C.S.C.) 
Hutcheon J. where the patient alleged negligence in the removal of 
an I.U.D. in that she suffered afterwards from an inflammatory 
disease of the pelvis. The court held that there was no negligence 
and questioned whether the disease was present at the time of the 
removal. 


206. Turriff v. King supra n. 135 at 6/6. 
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he was held liable for damages for the extra treatment and pain under- 
gone by the plaintiff he was held not responsible for the damage to her 
kidney which took place prior to his being called in on the case. 

An early case©9” from Ontario involved a child who was suffering 
from diphtheria but through a conflict of a doctor atid a medical health 
officer received no medical care for several days. When the health 
officer eventually visited her she seemed to be recuperating but died 
shortly thereafter of "paralysis of the heart". The court held that 
negligence of the officer was not proved to be the cause of the injury. 

The foreseeability test as we know it had not been enunciated at the 
time of these early cases, but it would seem that the damage in each was 
thought to be too remote from the doctor's actions to justify liability. 

dinesiscue arose sinetwo recent cases. In Fainlayav.. Auide08 the 
Supreme Court of Canada held that a pre-existing disease, sarcoidosis, 
was the sole cause-in-fact of the plaintiff's injuries. 

The other case is a little different in that the action was based in 
part on the failure to treat.©99 The patient related to the doctor by 
telephone what seemed like innocuous symptoms, but it later developed 
that the condition was serious. The court held that there was no causal 
link established between the failure to treat the injury suffered 
because a reasonable man in the doctor's position would not have fore- 


seen the consequences. 


207. Simpson v. Local Bd. of Health of Belleville (1917) 40 0.L.R. 406 
Cea NOs 


moe supra n., 178. 


209. Cavan v. Wilcox (1973) 44 D.L.R. (3d) 42 (N.B.C.A.); reversed (no 
appeal on this point) (1974) 2 N.R. 618 (S.C.C.); Dale v. Munthali 
Supra n. 54. 
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Trauma. Many of those who seek medical care have suffered trauma 
from an accident or some other cause. If the doctor is sued after 
rendering treatment, the court must determine whether the doctor's 
action was a contributing cause-in-fact of the injury complained of and, 
if so, whether his action was also a proximate cause. As stated pre- 
viously,2 10 there will be no liability unless both criteria are 
satisfied,@!] and again, the courts rarely state the basis of a 
holding that there has been no causal link. 

In an early Nova Scotia case2|l2 a patient who had been run over by 
a coke trolley alleged that the doctor had severed a nerve in his leg. 
The trial judge held that the nerve was severed in the accident, and 
thus the doctor's actions were not the cause-in-fact of the nerve damage. 

The victim of what became a murder attended at the emergency depart- 
ment of an English hospital complaining of vomiting and malaise.¢!3 
Receiving no treatment, he returned to his place of work and died of 
arsenic poisoning within six hours. In his widow's action against the 
doctor and the hospital, it was held that the failure to admit and treat 
the plaintiff was a breach of the standard of care but that this negli- 


gence was not the cause of death because the required treatment could 


210. Cardin v. Montreal supra n. 29 and University Hospital Bd. v. 
Lepine supra n. 79 at 579-580. 


211. See generally Linden, supra n. 183. 
212. Zirkler v. Robertson supra n. 133. A new trial was directed since 


the trial judge found liability on an issue not put forward by the 
pleadings, namely, the failure to suture the nerve. 


213. Barnett v. Chelsea and Kensington Hospital P1968))) 2 Wks 422 
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not have been administered in time even if the deceased had been 
admitted. Again, the negligence was not the cause-in-fact of the injury. 
Another case involving failure to diagnose and improper treat- 
ment2!4 concerned a patient who had previously been diagnosed as 
having "a moderately severe mitral stenosis, a narrowing of the opening 
of the valve which allows blood to come back from the lung to the left 
Side of the heart". She was treated in an emergency department for 
apparently minor injuries sustained in a motor vehicle accident and 
released. In fact, the collision precipitated acute pulmonary edema, 
and she was readmitted two hours later. For two hours until her death 
She was given incorrect and actually harmful treatment, but the court 


concluded: !9 


The harmful procedures may have hastened the patient's death, but, 
if they did (upon which I express no opinion), they did not cause 
it. Death was the result of acute pulmonary edema and the edema was 


brought on by the collision. Mrs. Thompson would almost certainly 
have recovered if proper treatment had been applied speedily; the 


doctors failed to apply the treatment and so failed to save her 
life, but they did not cause her death. 
At first this may appear to be a finding of no cause-in-fact, but it 


seems clear that the negligence was the cause-in-fact, and therefore the 


case is better regarded as a no proximate cause decision. 


214. Thompson v. Toorenburgh supra n. 193. 
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The failure of a doctor to warn a patient of risks has been relied 
upon in some cases as a Cause of injury. 16 The failure to warn of 
haemorrhaging, the dangerous side-effect of a drug, brought liability to 
a doctor in Ontario!” when the risk materialized and caused the 
plaintiff injury. However, in another case, the failure to warn of the 
risk of haemorrhage following a dental extraction was held not to have 
caused the patient's loss.2!8 Instead it was held that the patient's 
failure to take action was the sole basis of his injury, although the 
trial judge acknowledged that in some cases failure to warn might be 
negligence. Thus, the reasonable foreseeability test of proximate cause 
is flexible enough to exclude compensation for the patient who bleeds 
excessively for over twenty-four hours and takes no action and to allow 
compensation for the patient who is given a dangerous drug without any 


information. 
Be Combined Cause 


Injuries from an accident and from a doctor's negligence may combine 


to cause the patient's ultimate loss. When this happens, the courts 


216. See Smith v. Auckland Hospital Bd. supra n. 176 at 198 which puts 
the issue of causation in cases where the patient alleges he would 
not have consented to treatment had he known of a certain risk; 
Hutchinson v. Robert supra n. 182, where failure of a doctor to 


alert a patient to the fact that he had left a bit of an instrument 
in her was said not to have caused her loss; see also supra 


Chapter. 4. 


217. Crichton v. Hastings supra n. 14. 
216. Murrcin VoeJanes7) 909124: DEER. 403. (Nf Id. S.C...) 
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attempt to delineate the consequences of the two causes and hold the 
doctor liable only for the loss caused by his negligence. This is so 
whether the negligent treatment precedes or follows the accident, so a 
Surgeon was held liable only for severing a nerve and not for the reflex 
Sympathetic syndrome resulting from the plaintiff's accidents,2 19 and 

a general practitioner was held liable only for the difference between 
moderate and minimal muscle loss of a leg where it was found that the 
accident would have caused the plaintiff the lesser injury.229 Plac- 
ing a dollar value on the doctor's portion of such losses is very 
Gifficult. 

The court's attempts to attribute cause to the proper source are 
well illustrated by the cases in which the patient has complained of 
disease or trauma following non-negligent medical care. Injury which 
followed proper treatment of a dislocation was attributed to the patient 
rather than the doctor,2¢! as was the occurrence of a pelvic disease 
following the non-negligent removal of an intrauterine contraceptive 
device.22¢ Similarly a second disc extrusion was held to be the cause 
of the patient's need for a second operation, rather than the first 


operation.2¢3 


219. McKeachie v. Alvarez supra n. 50. 


220. Park v. Stevenson Memorial Hospital (1974) unreported (Ont. H.C.) 
Holland J. 


221. Stamper v. Rhindress (1906) 41 N.S.R. 45 (C.A.). 
222. Mudrie v. McDonald supra n. 205. 


223. Lepp v. Hopp supra n. 52. 
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Two possibilities exist when the patient is the victim of a tort- 
feasor, for example, a negligent motor vehicle operator. If the medical 
treatment administered is not negligent, but does cause further injury, 
the original tortfeasor is liable for the entire loss, since medical 
treatment is a foreseeable consequence of injuring another .224 
However, if the medical treatment is negligent, the plaintiff must sue 
both the original tortfeasor and the doctor .225 

This situation is referred to as one of novus actus interveniens; 
that is, it is said that the chain of causation between the orignal 
tortfeasor's conduct and the plaintiff's injury has been broken by the 
intervening act of a third party, in this case the doctor. In the 
United States, the original tortfeasor is held liable for the total loss 
in such situations,226 and the plaintiff is not placed in the 
undesirable position of having to sue more than once. A Similar move in 
Canadian law would find support in the remarks of an Ontario trial 


court2¢/ where it was said that an original tortfeasor may be respon- 


224. Mercer v. Gray [1941] 0.R. 127 (C.A.); Winteringham v. Rae supra 
n. 194; Watson v. Grant na 72 W.W.R. 665 (B.C.S.C.); Thompson 
v. Toorenburg (1972) 29 D.L.R. (3d) 608; affirmed 50 D.L.R. (3d) 
717 (B.C.C.A.); Robinson v. Post Office supra n. 194; Robinson v. 
Englot [1949] 2 W.W.R. 1137 (Man. Q.B. 


225. If the victim sues only the original tortfeasor he may third party 
the #doctonss see David vs. debe (OVO 7 DilasRin OS) 7.17. COnt. 
H.C.). For a case involving a doctor as the first tortfeasor see 
Price v. Milawski supra n. 11/7. 


275. Thompson) v= ‘Fox (1937). 1924A=, 107 (Pa. S.C.). 


eer Kolesar Vv. Jettries (1974) 9 O:R.. (2d) 41; varied 12 0.R. (2d) 
142; affirmed on other grounds (sub nom. Joseph Brant Memorial 


Hospital VeaKOZIGl)<2-C.c eis |1/0oCs.cres) swath sno ru bing onsen is 


point. See also Fleming, supra n. 50 at 204. 
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sible for the subsequent negligence of a doctor or hospital unless it is 
"outside the range of normal experience". This seems to imply that some 
negligent medical treatment is foreseeable, and some is not, and since 
such a determination would be extremely difficult, if not impossible, the 
present Canadian approach where each tortfeasor bears the burden of the 


loss he has caused seems preferable.2¢8 


3. Duties and Attendant Standards of Care 


The most common components of the doctor's duty of care to his 
patient are the duty to attend, diagnose, refer, treat and instruct. It 
is impossible to state in the abstract what course of action will be neg- 
ligent and therefore the scope of the standard of care involved in the 
discharge of each of these duties will be analyzed with reference to the 


case law. 


(a) The Duty to Attend 


As has been discussed,229 while a doctor is under no legal duty to 
treat a patient, once he undertakes to do so, certain legal consequences 
follow. Assuming that the doctor-patient relationship has been formed, 


what is the scope of the duty to attend a patient? 


228. For a contrary opinionssee Linden, supra n. 3i-at 352. 


229. See supra Chapter 2 and s. 2.(a) of this Chapter. 
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The doctor will be held to have failed to meet his duty to attend 
only if it leads to injury or damage to the patient. He may be infamous 
among his colleagues for his lack of diligence in attending on his 
patients in hospital, or among his patients for his failure to keep 
office appointments or return calls yet there will be no liability if 
this unprofessional and sub-standard conduct falls short of causing fore- 
seeable injury to the patient. 

If it appears that a patient has been injured, reference will be had 
to the relevant standard of care in the circumstances. The court will 
consider the urgency of the request, the nature of the condition des- 
cribed, the alternatives available and the other commitments the doctor 
may have. Each case will depend upon its own circumstances .¢29 

A patient being treated by his doctor for pneumonia was given an 
injection in the arm which became bruised, swollen, cold to the touch and 
very painful. Early the following morning the patient's wife tele- 
phoned23! the doctor, who Suggested warm compresses and said that he 
would see the patient the next day. Gangrene set in and the patient 
required amputation of his fingers and thumb, and sued both the doctor 
and nurse who administered the shot. It was found that the bicillin 
injected had "found its way into the circumflex artery", but the nurse 


was not held negligent. The Court of Appeal¢3¢ also said that the 


230. Smith v. Rae (1919) 46 O.L.R. 518 (CLA): Nathan,-supra n. 19°-at 42. 


231. A common method of requesting attendance: Meredith, supra n. 9 at 
10: 


232. Cavan v. Wilcox supra n. 209; affirmed regarding the nurse; regard- 
ing the doctor, no appeal from the dismissal in the Appellate 


Division. 
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doctor was not negligent in failing to attend on his patient following 
the receipt of the information that the arm was bruised and painful, 
because from the condition described there appeared no urgency and an 
examination had been set for a reasonable time after the call. 

A recent decision@33 has raised the possibility that such a call 
would require the doctor at least to make inquiries where the information 
given was scanty. Since the doctor is in the best position to know what 
symptoms would be a cause for concern it seems appropriate to expect him 
to ask questions where the information received is scanty or vague. If 
he is in any doubt, the cautious and it would seem fairly standard prac- 
tice is to have the patient attend at a hospital emergency department 
forthwith or at his office if appropriate. 

A child who was il] with fever and stomach pains was taken to the 
same hospital emergency department on two consecutive days and examined 
but not admitted on both occasions. She was finally admitted at another 
hospital and an operation performed but became a quadriplegic.234 The 
case was heard on an application to extend the limitation period, which 
was denied, and so the matter never came to trial. Had it done so, one 
issue would have been the duty of the first doctor to attend by admitting 
the child. 

In an English caseeso the doctor on duty in emergency was found to 


have been negligent by failing to examine or admit a patient with 


233. Dale v. Munthali supra n. 54. 


234. Mumford v. Children's Hospital of Winnipeg [1977] 1 W.W.R. 666 (Man. 
Cahn a ae a RS 


235. Barnett v. Chelsea and Kensington Hospital supra n. 213. 
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symptoms of what turned out to be arsenic poisoning, but because no 
causal link between the negligence and the patient's death was made out 
there was no liability found. 

When a patient presents himself or is brought to emergency the 
request for care should be presumed to be urgent joa chits of the fact 
that emergency departments are sometimes misused by some patients. To be 
remembered here is that it takes little for the doctor-patient relation- 
ship, the basis of legal duty, to be created.236 

An early Saskatchewan caset3/ illustrates that if alternate medical 
care is available a doctor is justified in assuming that a patient who 
says that he will pursue it, will do so. A doctor was returning from a 
professional visit to a remote area when the patient's husband called him 
because the patient was in early labour. Shortly after his arrival she 
was delivered of a three to four months' fetus. The doctor did the best 
he could with the equipment he had but a portion of the placenta remained 
in the uterus. The court accepted his testimony that the patient said 
she would come into the hospital for further treatment and held that he 
was entitled to rely on her commitment to attend to her own health by 
consulting her family doctor. In fact, he had out of interest inquired 
of her family doctor and at the hospital regarding her condition, and she 


was not successful in her suit against the doctor for negligent treatment. 


236. See supra Chapter 2. For a discussion of the creation of a rela- 
tionship arising from a statute see Simpson v. Local Bd. of Health 
of Belleville supra n. 207. 


237. Hampton v. Macadam supra n. 103. 
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A doctor's other responsibilities are relevant to the question of 
when he must attend on his patient.238 A doctor who was notified by a 
husband of an expectant mother about 7:30 p.m. that the patient was in 
labour, advised him that because of other patients he could not attend 
before 8:30 p.m. The husband acquiesced, saying that the attending nurse 
believed that the child would arrive at about 11:00 or 12:00 p.m. As it 
happened the child was born dead by 8:20 p.m. Holding that the doctor 


was not negligent, the court said:239 


I do not think that the plaintiff is right in the contention that 
when a doctor undertakes to attend a case of this description he 
thereby undertakes to drop all other matters in hand to attend the 
patient instanter upon receiving a notification. The doctor must, 
having regard to all circumstances, act reasonably. Here the first 
message received did not indicate any urgency. It was a request for 
him to call some time during the evening, and the message received 
from the husband did not then indicate any extreme urgency. The 
doctor had other patients who had some claim upon his time and atten- 
tion. Had he been given to understand that the plaintiff's situation 
was critical, undoubtedly he should, and I think he would, have 
dropped everything and gone to her assistance; but in view of the 
information that he had, I do not think it would possibly be said 
that he acted negligently or unreasonably. [emphasis supplied] 


An extreme case of failure to attend a patient in hospital is Vail v. 
MacDonald¢40 where, after a closed reduction of a fracture, a general 
Surgeon showed no concern regarding the patient's condition in spite of 


being alerted to it by the nursing staff. He neither consulted another 


doctor, prescribed medication, nor took any other steps to remedy the 


238 Smith v. Rae supra n. 230; Nathan, supra n. 19 at 42. 
239. Smith v. Rae id. at 522. 
240. Supra n. 45. 
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apparent circulatory problem until it was too late. His attendance on 
the patient was described by the Court of Appeal as "casual",24 1 and by 
the Supreme Court of Canada as "neglect" .242 Hospital record keeping 
practices and monitoring committees have an important role in setting 
standards in regard to the doctor's attendance upon and care of 
hospitalized patients. 

These cases have shown that no rigid principles can be set down about 
the duty to attend. Some important facts have been identified and 
examples of conduct related but the most that can be said is that the 


doctor must act reasonably, having regard to all circumstances .¢43 


(b) The Duty to Diagnose 


Once the doctor has taken a person as a patient, he is under a duty 
to make a diagnos is¢44 and if he cannot he has a duty to refer the 


on The duty iS not as onerous as it might 


patient to others who can. 
seem; a doctor is not bound at his peril to make no mistake, although he 


is expected to exercise reasonable care, skill and judgment in coming to 


24 hoe Gl 3 Le av airer's, .03G), 321 at. 348. 
242... Supra un. 44-ate53 1. 


243. Smith v. Rae supra n. 230. 


244. Defined as "the determination of the nature of a case or disease" - 
Dorland's Illustrated Medical Dictionary, W.B. Saunders, Philadel- 
phia, 25th ed. 1974. 


245. See infra. 
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a diagnosis. If he does so he will not be held liable246 if mistaken. 
Thus a mistaken diagnosis is not necessarily a negligent one because the 
doctor may have met the standard of care required of him when making it. 


The best judicial statement of this appears in an English authority:24/ 


...no human being is infallible; and in the present state of science 
even the most eminent specialist may be at fault in detecting the 
true nature of a diseased condition. A practitioner can only be held 
liable in this respect if his diagnosis is so palpably wrong as to 
prove negligence, that is to say, if his mistake is of such a nature 
as to imply an absence of reasonable skill and care on his part, 
regard being had to the ordinary level of skill in the profession. 
A number of cases have commented on the care, skill and judgment to 
be exercised by a doctor when formulating his diagnosis. In a recent 


caset48 4 patient suffering from severe headache, nausea, dizziness, 
numbness and photophobia was diagnosed in fifteen minutes by a doctor 
employed in an emergency ward249 as having "migrainous headaches plus 
nervous overtone". In fact he was in the early stages of a subarachnoid 
haemorrhage, and some days later a recurrence caused his death. The 


court found liability fora misdiagnosis .229 


246. Gibbons v. Harris supra n. 75; Penner v. Theobald supra n. 75; Dale 
v. Munthali supra n. 54. 


247. Nathan, supra n. 19 at 57 referring to Mitchell v. Dixon [1914] A.D. 
BIS AS.At rica CAs). 


248. Wade v. Nayernouri (1978) 2 L.M.Q. 67 (Ont. H.C.). 

249. It is worth noting that many of the actions for misdiagnosis are 
against doctors involved in out-patient or emergency care. See 
Yepremian v. Scarborough Gen. Hospital (1978) 6 C.C.L.T. 81 (Unt. 
He Gas 
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In my opinion the cases have established that an erroneous diagnosis 
does not alone determine the physician's liability. But if the 
physician, as an aid to diagnosis, does not accurately obtain the 
patient's history, does not avail himself in this particular case of 
the need for referral to a neurologist, does not perform the stiff 
neck tests and the lumbar puncture tests, the net result is not an 
error in judgment but constitutes negligence. 


While it may be possible to identify some of the steps to be taken in 
exercising reasonable care and skill, determining whether a misdiagnosis 
is the result of breach of the standard or only an error of judgment is 
not easy. A recent case25 | Stated that diagnosis is a matter of judg- 
ment. A gynecologist did a tubal ligation on a patient who afterwards 
suffered abdominal distension whch eventually was diagnosed by a second 
doctor to be caused by a damaged ureter. The evidence was that although 
the doctor had missed the correct diagnosis he had exercised reasonable 
care, skill and judgment in both the surgery and the post-surgical 
treatment and was not negligent. Perhaps all that a court can do is 
analyze whether the available "scientific means and facilities" were used 
with the intelligence and concern expected of a reasonably competent 
doctor. 

Probably the best known case of liability of misdiagnosis is that of 
Vancouver General Hospital v. Fraser@>4 where two interns in the emer- 
gency department examined an accident victim, misinterpreted his x-rays 
and sent the patient home, missing the diagnosis of a dislocated fracture 


of the neck. Upon analysis, it seems that their skill at reading x-rays 


251. hopsoneve Munkiey (1976) 1°C.C.U.1T. 163 (Ont. H.C.). 


252. Vancouver Gen. Hospital v. Fraser supra n. 70 and Hopital Notre Dame 


de I'Espérance v. Laurent [1978] 7 S$.C.R. 605. 
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and their judgment in ignoring the patient's complaints were inadequate 
because of inexperience. The answer, and the court so held, would have 
been to refer the case to the specialist on call for assistance in 
diagnosis. 

A doctor missed a "text book" diagnosis in an early Saskatchewan 
case.293 The symptoms the experts said were clearly of "an abscess in 
the lumbar region" (an abscess of the kidney from a stone in it), but the 
doctor diagnosed "rheumatism of the sciatic nerve or neuritis", and was 
held liable for failing to meet his standard of care in diagnosis. The 
patient suffered under this misdiagnosis for over a month, and the judge 


remarked: 224 


When a medical man finds that his treatment, after fair trial, does 

not assist the patient, one wonders that he is not willing to nobly 

admit defeat and advise the calling in of someone who may be more 

expert. Such a course would not, it seems to me, be at all humiliat- 

ing, and in any event no man with a proper appreciation of the value 

of a human life should hesitate for a moment to adopt it. 

Clearly, discharging the duty to diagnose sometimes means admitting 
defeat and seeking assistance. 

However, of the reported cases, far more tell of doctors exonerated 
than held liable. Perhaps the best known Canadian case is the often 


quoted Wilson v. Swanson@°° where a surgeon made a diagnosis of cancer 


prior to an operation and during surgery received a pathologist's report 


253. , TUR eP Vv. Kangqisupraince 135. 
254. Id. at 678. 
Boo 1900 S-C.R. G04 . 
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that confirmed the probability. On the basis of this diagnosis, he pro- 
ceeded to do radical surgery. The diagnosis was wrong, and the plaintiff 
brought action alleging that further tests ought to have been done. The 
Supreme Court of Canada296 disagreed, because the tests suggested would 
not have been any surer a guide to the exercise of judgment than those 
upon which the surgeon relied. In an English case®°/ with similar 

facts it was held not to be negligence to misdiagnose cancer although the 
use Of a diagnostic tool rare in England would have enabled a more 
certain diagnosis. 

A patient suffering from pain, weakness, menstrual abnormality and a 
mass in the uterus submitted to an exploratory operation performed by her 
family doctor and a gynecologist.298 They had misdiagnosed her condi- 
tion (she was pregnant and later had a normal child). She brought 
action, but the court relied on expert evidence that her symptoms could 
have indicated an ectopic pregnancy, a fibroid tumour or ovarian cancer, 
and pointed out that an error in diagnosis does not mean an error in 
medical judgment. 

Another case2°9 did not end so happily for the patient whose 
symptoms were tiredness, dizziness, frequent urination acompanied by 


burning and difficulty in breathing and walking. She died of a "haemorr- 


256. The Court of Appeal (1956) 2 D.L.R. (2d) 193 had agreed with the 
plaintiff. 


257. Whiteford v. Hunter supra n. 121; see supra s. 2.(b)(ii)C. of this 
chapter. See also Pudney v. Union-Castle Mail SS. Co. [1953] ] 
Lloyd's Rep. eb.))s 


258. Finlay v. Hess (1973) 44 D.L.R. (3d) 507 (Ont. H.C.). 


259. Serre v. de Tilly supra n. 193. 
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hage in the lower brain stem and upper cervical cord from an unknown 
cause". The court held that the doctor's diagnosis of hysteria was con- 
sistent with her symptoms at the time of the examination. The fact that 
another doctor might have made a different finding or that a blood test 
would have indicated a possible platelet defect did not fix the doctor 
with negligence. 

A doctor engaged to look after workers at a camp in 1927 diagnosed 
skin eruptions as the after-effects of influenza or as erythema.260 
Later, a health officer diagnosed them as mild cases of smallpox with an 
unusual rash, but expert evidence indicated that without the appearance 
of a typical lesion, smallpox is difficult to diagnose, and the court 
held the doctor not liable. A doctor in 1960 diagnosed a child's condi- 
tion as an acute upper respiratory infection.26! Her condition 
deteriorated and she suffered a convulsion followed by cessation of 
breathing and serious brain damage. Experts examining the symptoms in 
retrospect could not agree on the diagnosis or cause of the child's 
injury. Two agreed it was probably encephalitis with a degree of epig- 
lottitis, while another thought it was due to epiglottitis alone. All 
agreed that epiglottitis, a rare disease, would not have been known in 
1960 to a general practitioner, and the defendant's diagnosis and fol low- 
up care was held to have met the standard expected of him. 

Another general practitioner escaped liability in 1964 for failing to 


diagnose carbon monoxide poisoning.262 His diagnosis was influenza, 


260. Hamilton v. Phoenix Lbr. Co. [1931] 1 W.W.R. 43 (Alta. C.A.). 
261. Tiesmaki v. Wilson supra n. 38. 


262. Ostash v. Sonnenberg supra n. 41. 
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which was prevalent at the time, and the court held that in all the 
circumstances, the doctor could not have been expected to detect an 
odourless, deadly gas, in spite of the fact that a specialist and the 
chief coroner were definitely of the opinion that the doctor should have 
considered carbon monoxide poisoning. Another general practitioner also 
testified saying that he had rarely seen such cases. A doctor who¢63 
failed to diagnose mastoiditis was chastised by the court which said that 
he was not prudent in stating so confidently that there was no mastoid 
trouble when he was unable to make a diagnosis. He was, however, held to 
have met the required standard of care. It was also suggested that he 
might have admitted defeat and called in a specialist although at that 
time there was found to be no duty to do so 264 

In a very recent case, a doctor's diagnosis of gastroenteritis where 
the patient had meningitis was held not negligent, ©©° in spite of his 
failure to test for what the experts testified were two classic symp- 
toms: headache and stiff neck. The court found that these were either 
absent or not reported to him and found his diagnosis to be proper, but 
held him liable for his failure to hospitalize a very sick man. It 
appears that this case reached the just result of liability for the wrong 
reasons. The evidence indicated that when the doctor saw the patient, 
there were symptoms more severe than those associated with the viral 


infection. The doctor had also been alerted to the fact that the patient 


POS Cae VisivVeupnternat. Nickel Co.usupGasnn 56 - 
264. There is now a duty to refer. See infra. 


265. Dale v. Munthali supra n. 54. See also Sadler v. Henry [1954] 1 
Brit. Med. J. 1331; Vachon v. Moffett (I9TT) 40 S.C. 166 (Que.). 
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had no spleen which, according to the evidence, is a condition rendering 
a patient more vulnerable to the disease. Yet the doctor neither carried 
out the simple tests nor inquired about headache. Furthermore, his 
scanty notes included only the patient's name, health care number and the 
incorrect diagnosis. 

A doctor's role in diagnosis cannot be just a passive one. Within 
reason, if simple tests are indicated they should be carried out; if 
certain symptoms could be critical they should be canvassed. 

Even specialists, who have to meet a higher standard, may not be 
liable for a failure to diagnose.266 An orthopedic surgeon who diag- 
nosed a "Slipped disc" and operated was satisfied that the operation was 
successful and that the patient would be relieved of his prior symptoms. 
Recovery was not as expected, however, and a second operation was per- 
formed by a neurosurgeon who discovered "a large chunk of extruded disc 
material" in the area. The patient sued the orthopedic surgeon for 
failure to diagnose, locate and remove this material in the first opera- 
tion. The evidence left some doubt as to whether the extrusion found in 
the second operation was present during the first but the trial judge 
held that even if it was, the doctor as a specialist had met his standard 
of care in the diagnosis and surgey. Regarding the diagnosis, he examin- 
ed the patient, tested extensively and arrived at a reasonable diagnosis. 

The tests that a doctor is expected to carry out are only those in 


common practice.¢6/ A doctor in 1932 was held not liable for missing 


266. Lepp v. Hopp (1977) 2 
(31979). 8 GC te 260 


C.C.L.T. 183; reversed on the consent issue, 
(Alta eile Ag. 


267. Moore v. Large supra n. 20. 
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the diagnosis of a dislocated shoulder. All of the normal tests were 
consistent with his diagnosis of sprain but an unusual congenital defect 
in the patient led to the incorrect diagnosis. An x-ray would have 
exposed the problem but was not in common use and was expensive for the 
patient, and the doctor's failure to use it was not negligence. 

In summary, the duty to diagnose requires a doctor to take a full 
history, use tests in common use and consult or refer if necessary. He 
must take reasonable care to detect signs and symptoms and formulate a 
diagnosis using good judgment. He cannot act only on what he is told; 
sophisticated tests and continuing knowledge of disease must be employed 
when appropriate. His skill and judgment must be in step with that of 
his colleagues but need not be advance of their's, and if he meets this 
standard of care in the circumstances he will not be held liable to a 


patient injured by his misdiagnosis. 


(c) The Duty to Refer 


Recognizing that no person is infallible nor master of all knowledge 
and skill, the Supreme Court of Canada has said there is a duty upon a 
doctor in some circumstances to refer a patient to another doctor .68 
The term "refer" may mean either that the doctor confer with a colleague 
and then carry on treatment himself, or that the patient is passed com- 


pletely into the care of another doctor. 


268. Vail v. MacDonald supra n. 44; Ares v. Venner [1970] S.C.R. 608. 
Earlier authority to the contrary, namely, Jarvis v. Internat. 


Nickel Co. supra n. 56 is overruled. See also Nathan, supra n. 19 
at 46; Sherman, supra n. 32. 
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There is no absolute test to ascertain when a doctor should refer or 
consult, but the cases suggest that it is indicated when:269 
i) the doctor is unable to diagnose the patient's condition2/0 
ii) the patient is not responding to the treatment being given2/ | 
iii) the patient needs treatment which the doctor is not competent to 
give2/2 
iv) the doctor has a duty to guard against his own inexperience 
(e.g. the student doctor )¢/3 
v) the doctor cannot continue to treat a patient (e.g. while on 
vacation) .2/4 
A critical factor in the duty to refer is the timing. How soon must 
the counsel of a colleague be sought? In a large hsopital or an urban 
setting this step may be simply and expeditiously taken. Indeed, in a 
large teaching hospital it will be common. However, a rural general 
practitioner may have to balance many factors such as his ability, avail- 
able equipment and facilities, the patient's prognosis, the distances 


involved and the effect of a move on the patient before sending the 


269. Chipps v. Peters supra n. 64. 

270. See supra n. 268. 

27 dem URC ty Nag Kanga SUDM dats lobe. 

Cee abe lieve Rk mSUpra Menl04s: Kunitz Vv. Meret) | 1969 1h 2.0; Ramey 2ae0h .C). 
See also Canadian Medical Protective Association, Annual Report 1976 


at 13 where it is stated: "Do only the work for which you are 
trained; refer work you cannot or should not do to someone who can". 


273. Fraser v. Vancouver Gen. Hospital supra n. 70; Daoust v. R. [1969] 
DeReS. 594-(Ex, 


2/4 WidsON Vv. -Stark’supra’n. 43; Re Lesk [1947] 3 D.L.R. 326°%8.C.S.C.); 
Bergstrom v. G. [1967] C.S. 513 (Que. -S.C.). 
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patient to another doctor. Nonetheless, advice and the opportunity to 
collaborate with a colleague can be achieved quickly be telephone. The 
cases indicate that the courts realize that it is easy to be wise after 
the fact and so long as the referral is made within a reasonable time no 
liability has followed. In a case where the patient had polyps removed 
by an otolaryngologist there was extensive bleeding and twenty-four hours 
later her eye was swollen, bruised and bulging. The next day it was 
worse and the patient complained of loss of sight so the doctor referred 
her to an ophthalmologist but he could not see her for six hours. One 
expert testified he would have acted on the symptoms more promptly but 
the otolaryngologist was held not liable for the permanent loss of vision 
in the eye.¢/9 On the other hand, a surgeon who failed to confer for 
twenty days while his patient showed clear signs of circulatory 
impairment was held liable for a failure to refer .¢/6 

Overlaps between the limits of professional competence cause diffi- 
culties for the courts who must depend on expert evidence to set the 


boundaries. Ina caset// 


where a general surgeon removed a patient's 
uterus and did "repair work to improve her bladder condition and stop the 
protrusion of her organs", the patient argued that she should have been 
referred to a gynecologist. The trial judge and the Court of Appeal were 


not in accord, however, because of the equivocal nature of the expert 


evidence as indicated by these words:2/8 


275. Kunitz v. Merei supra n. 272; see also Bell v. R. supra n. 104. 
276. Vail v. MacDonald supra n. 44. 
2/77. Chipps v. Peters supra n. 64. 
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While it is true that a surgical procedure such as that undertaken 
here would not have been carried out by a general surgeon in the 
major teaching hospitals in Toronto and London, but would have been 
performed by a specialist in gynaecology, nevertheless the evidence 
did not go so far as to establish that the surgery was beyond the 
Sphere of the competence of a general surgeon. Indeed there was 
evidence to the contrary. Dr. Morgan, who is a specialist of the 
highest qualification, and whose extensive responsibilities include 
the training of general surgeons insofar as procedures in gynaeco- 
logical matters are concerned, established that there is a role for 


the general surgeon in this field, and that surgery such as that in 

question is performed by general surgeons. 

The standards set by the courts in regard to competence and division 
between specialities can only be as clear or certain as the medical pro- 
fession itself is on the matter. 

Although arrangements for a patient's care during a doctor's absence, 
for example during vacation, have often been made casually, the persis- 
tence of patients and courtesy of colleagues has rarely resulted in 


£279 


liability being found in Canada on the basis of abandonmen which 


is a failure to refer at its most extreme. 


(d) The Duty to Treat 


(i) Quality of care 


A doctor who has undertaken the attendance and diagnosis of a 


patient, perhaps with consultation, has a duty to treat the patient. The 


279. Re Lesk supra n. 274; Wilson v. Stark supra n. 43. But see Berg- 
strom v. G. supra n. at 2/74. See also Canadian Medical Protective 
Association, Annual Report 1975 at 15 for a case where liability was 
admitted. 
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best medical care is as individualized as the human beings it involves; 
indeed, it is the essence of medical care that the care a patient 
receives be unique to him. Adversarial relationships between doctor and 
patient often stem from the patient's complaint that the doctor did not 
deal with him, that he was just another "gall bladder" or "neurotic". 
Reactions of some doctors to these complaints include: a doctor cannot 
get personally involved with his patient, the less said to the patient 
the better, or a doctor would spend all his time talking instead of 
Operating. These physicians miss the point. The essence of a profes- 
Sional relationship, especially the doctor-patient relationship, is care 
and communication. The absence of this rapport is always found somewhere 
in the facts of a case that is litigated, which the Canadian Medical 
Protective Association regularly points out to the membership in the 
Annual Reports .280 

It is not feasible to discuss under this heading every case in which 
it has been alleged that a doctor was negligent in his treatment of a 
patient. Covered here are only the most litigious areas and troublesome 
cases. The section discusses surgical and anaesthetic mishaps, problems 


with drugs and injections, and complications from casts. 


(ii) Surgery 


Many law suits have been commenced as a consequence of surgical mis- 


haps and as the basic principle of all negligence law has been applied in 


280. See, for example, Canadian Medical Protective Association, supra n. 
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them it is, perhaps, worth repeating. Any doctor who undertakes the 
Surgical treatment of a patient must, in doing so, meet the standard of 
care of a reasonable medical man considering all the circumstances. 

The cases indicate that surgical problems coming before the courts 
fall into three categories: 1) surgery more extensive than necessary; 2) 
damage to other tissue or organs; and 3) objects left inside the body. 
Anaesthesiological mishaps are also common but are dealt with separately. 

In the mistaken belief that an ulcer patient was suffering from 
cancer, a doctor removed "large portions of the plaintiff's stomach, pan- 
creas and the entire spleen",28 | The doctor was exonerated because he 
had met the standard of care in his reliance on a pathologist's report 
and his pre-surgical diagnosis was reasonable. But the surgeon who 
operated on the wrong leg of a polio victim@82 and the surgeon who 


283 could not be said to have acted 


fused the wrong cervical vertebrae 
as reasonable surgeons in the circumstances, and were held liable. 
Accidental injury during surgery has often been a subject of litiga- 
tion. While removing an infected cyst, a surgeon damaged the patient's 
spinal accessory nerve and in the light of the expert evidence was held 


liable,284 as was a surgeon who severed a nerve when operating on a 


patient's wrist.285 The evidence of negligence was irrefutable in 


281. Wilson v. Swanson supra n. 255. See supra s. 2.(b) of this chapter. 
282. Staple v. Winnipeg supra n. 168. 

20a sDOVIGeVe | sheGeesuprdnls 220". 

284. Fizer v. Keys [1974] 2 W.W.R. 14 (Alta. S.C.). 


285. McKeachie v. Alvarez supra n. 50. 
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another case where a second operation showed the wall of the patient's 
bladder to have been "tied into" a hernia repair done by the first sur- 
geon who had accidentally cut and then sutured it.286 That even a 
"simple and common" procedure may hold risks for the doctor and patient 
was borne out where the surgeon removing polyps from the patient's nose 
caused a retrobular haemorrhage.28/ The action was dismissed because 


the otolaryngologist had met the standard of care to be expected of hm. 


A surgeon who damaged a patient's ureter while doing a tubal ligation was 


held not liable because there was no evidence to support the allega- 
tion.288 The action was also dismissed against a surgeon carrying out 
an inherently more dangerous procedure which caused the death of the 
patient; in removing a disc, the orthopedic surgeon lacerated the aorta 
and the vena cava.289 

The story of objects lost and found during surgery is an old one. 
One authority¢99 has said "the danger of swabs being overlooked at the 
end of an abdominal operation is a very real and grave one and in conse- 
quence extraordinary precautions are commonly taken in an attempt to 


reduce this9yrisk as» far as possible". Most of=the reported cases occur- 


286. Melvin v. Graham [1973] D.R.S. 659 (Ont. H.C.). 


287. Kunitz v. Merei supra n. 272; see also Canadian Medical Protection 
Association, supra n. 272 at 14. 


288. Hobson v. Munkley supra n. 251. 


289. Chubey v. Ahsan supra n. 90; see also Kapur v. Marshall (1978) 4 
Catriesiecus ONL.) s 


290. Nathan, supra n. 19 at 78. 
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red during the period from 1920 to 1950.29! The precautions employed 
included the use of sponge with tapes attached, sponge counting systems 
and vesting the surgeon with a residual duty to ensure that nothing was 
left behind. In two Canadian cases a doctor292 and dentist293 were 
held to be negligent when their patients died by suffocation on a sponge 
left behind after a tonsillectomy and asphyxia from a gauze swab left 
after dental extractions. While modern surgical practice and the system 
of assigning a nurse to count sponges has reduced the risk of sponges and 
other foreign material being left in the body, it still occurs on 
occasion.294 

When surgical instruments are left behind in the patient's body 
liability does not necessarily follow. In a case from New Zealand¢99 
in which a pair of forceps was discovered in the patient's abdomen after 
Surgery, expert evidence indicated that they probably slipped in because 
it was the surgeon's habit to place instruments on the patient's chest 


but that this practice was "usual and proper". Similarly, in two early 


291. See Jewison v. Hassard supra n. 9; Waldon v. Archer (1921) 20 O.W.N. 
77 (H.C.); Van Wyck v. Lewis supra n. 10; James v. Dunlop [1931] ] 
Brit. Med. J. 730. A thorough discussion of the "swab" cases 


appears in Nathan, supra n. 19 at 77-86. 


292. Anderson v. Chasney supra n. 18. 

293> Holt vioNesbitbeni953)° 1° D.U:R 22671, (S.C.C. ). 

294. Karderas v. Clow supra n. 8; see also Radclyffe v. Rennie supra n. 
174 where the issue was whether gauze found in the patient's body in 


1961 had been left in, in 1944 or 1959 on the occasions of previous 
surgery. 


295. MacDonald v. Pottinger [.1953] N.Z.L.R. 196 (S.C.). 
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Canadian cases where a tube was left in an incision29® and a portion of 

a broken forceps was left behind29/ there was no liability. In the 

first case it was the nurse who was held negligent and in the second no 
injury was proven to have been caused by the foreign body. However, sur- 
geons were held liable in two later cases. In a New Brunswick case¢98 
seven months after a Caesarian operation “an Allis forceps five and three 
quarter to five and seven eighth inches long and two inches broad at the 
ends", was removed from over the right kidney of the patient, and the 
surgeon was held to have breached the standard of care expected of him. 
In an Alberta case,299 a surgeon used his own instruments in performing 

a Caesarian section, and five years later the patient required surgery to 
retrieve the doctor's Kelly forceps (about six inches long) which had 


been left in her abdomen. The surgeon was held negligent. 
(iii) Anaesthesiology 


Anaesthetic mishaps can both occur very quickly and result in serious 
injury to the patient. The Canadian Medical Protective Association has 


advised its membership: 390 


296. Thompson v. Barry [1932] 1 D.L.R. 805; reversed [1932] 2 D.L.R. 814 
Ont. ce Cech): 


297. Hutchinson v. Robert supra n. 182. 
298) Shay lor Vv. Gray (1937) TIEM.P.R. 588 UNSER CRA nL 
299. Gloning v. Miller (1953) 10 W.W.R. 414 (Alta. S.C.). 


300. Canadian Medical Protection Association, supra n. 272 at l2. 
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The complexities of modern anesthesia nowadays demand not only the 
undivided attention of the doctor administering the anaesthetic but 
also that the anaesthetist have the knowledge, skill and experience 
to recognize and deal promptly with complications which may arise 
insidiously or suddenly and unexpectedly. 


As well it has counsel against the occasional practice of anaesthe- 


siology:39! 


It is still widely accepted in Canada that doctors need not necessar- 
ily possess specialist certification in order to practice anaesthesia 
Safely and completely. This notwithstanding, nowadays it must be 
appreciated that anaesthetic work is not for the occasional anaesthe- 
tist who may be lacking in detailed knowledge of the pharmacology of 
patent and dangerous anaesthetic agents and who may have only infre- 
quent opportunities for the necessary experience in their use. From 
the medico-legal standpoint such deficiencies can be unacceptable. 


The cases bear out the warnings. The Supreme Court of Canada has 
twice heard cases against anaesthetists and found them liable. In one 


case302 


an explosion resulted from the doctor's negligence in leaving 
the oxygen flowing on an ether can while the Magill tube (a small tube 
introduced into the trachea) was not connected to it. A spark of static 
electricity set the oxygen-ether mixture aflame. The Court of 


Appea1303 found a breach of the high standard of care expected because 


S01. kd satel. 
BUZ Cts Ty ay Vester supra. 015 ‘SeeualsorPatensV.sParkerm supra. or 


303. Crits v. Sylvester id. 
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of the handling of dangerous agents. In the second case304 an anaes- 
thetist administered a caudal anaesthetic comprised of Xylocaine added to 
adrenalin. Serious inflammation of the spinal cord resulted in permanent 
paraplegy. The expert evidence was that the paralysis would not normally 
follow the proper administration of a caudal anaesthetic and the defen- 
dant's hypothesis that the patient had a sensitivity to the drugs used 
was rejected. The result for the patient was as insidious here as it was 
sudden in the first case. 

The complexities of modern anaesthesia are underscored in two other 
cases. During the preliminaries to an “open heart" operation, a stopcock 
was not completely turned off allowing air into the venous system of the 
patient who was thereby seriously injured. The court commented on the 
great danger to the patient if air passed through the line and on the 
failure to utilize the means and methods known and available to eliminate 
the danger. Both the anaesthetists required on this sophisticated proce- 


305 


dure were held liable. In a very recent case a patient became a 


quadripledgic when an anaesthetist using a new method of artificial ven- 
tilation, “transtrachael ventilation," deviated from the practice laid 


down by its inventor with the result that the patient suffered from 


304. Martel. v. Hotel-Dieu St-Vallier (1969) ‘14D .R. (6e)445. (S20 .6..)- 


see also Walker v. Bedard [1945] O.W.N. 120 (H.C.) where the patient 
died from the effect of Nupercaine, a spinal anaesthetic, and 
Sisters of St. Joseph v. Villeneuve [1975] 1 S.C.R. 285 where a 
child Tost his right hand from a misplaced pre-operative anaesthe- 
tic. See also Roe v. Minister of Health supra n. 78; Jones v. 


Manchester Corpn. 11952] 2 All E.R. 125 (C.A.). 


305. Holmes v. Bd. of Hospital Trustees of London supra n. 16. Note that 
two other doctors were held liable for their negligence in contri- 
buting to the injuries suffered. 
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massive tissue emphysema. Negligence was found and the damages awarded 
at trial were over $700,000. 

Tragedy occurred306 when a patient misled an anaesthetist about his 
fluid intake prior to surgery from ingrown toenails. Difficulties were 
encountered in anaesthetizing the patient because he had laryngeal spasms 
and regurgitated into the lungs. Death ensued after a cardiac arrest, 
but the anaesthetist was not held liable; he had no duty to interrogate 
the patient. 

The standard of care expected of any doctor is affected by the risks 
involved. Clearly, in anaesthesiology the risks are high and it follows 
that the standard of care is high. Furthermore, the extensive injury 
often suffered by the patient means that the compensation required is 
large. Anaesthesia is an area of high risk: for the patient of injury, 


for the doctor of liability.39/ 


(iv) Drugs and injections 


The use of a drug always involves risk. It may be the possibility, 
albeit remote, of an allergic reaction by the patient, or it may be the 


choice of the wrong drug or carelessness in its administration. The 


306. Webster v. Armstrong [1974] 2 W.W.R. 709 (B.C.S.C.). 


307. See Gorback v. Ting [1974] 5 W.W.R. 606 (Man. Q.B.) where the injury 
was a chipped tooth, no liability; Kangas v. Parker supra n. 55 
where the injury was death, liability. Girard v. Royal Columbian 
Hospital supra n. 175; see also Canadian Medical Protective Associa- 
tion, supra n. 272 at 12 and 16. Note that another high risk area, 
the recovery room, is discussed in Chapter 10. 
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future might even see actions for a failure to treat with drugs.308 

The standard of care is elevated by the greater risks in this area, 
but liability is not automatic. The requirements for the finding of neg- 
ligence must as always be proven by the plaintiff, 309 and because of 
the complexities of pharmacology and physiology it may be difficult to 
prove the causal link between the drug and the injury,3!0 even with the 
assistance of the evidentiary doctrine of res ipsa loquitur. 

Cases dealing with an adverse reaction to a drug are illustrative of 
this difficulty. A doctor was held not liable when the victim of a dog 
bite suffered a toxic reaction to an anti-tetanus shot.3!! The expert 
evidence was that the reaction was extremely rare and the doctor had met 
his standard of care in administering the injection which, while it was 
the cause-in-fact of the serum neuritis, was not held to be the proximate 
Cause. The owner of the dog was held liable, though, as the patient was 
found to be a thin-skull person and thus an exception of the foreseeabi- 
lity rule.3!2 The same hurdle, that of a reaction so rare as not to be 
reasonably foreseeable, precluded recovery by a patient who was hypersen- 


Sitive to Nupercaines !3 and one who went beyond the desired state of 


308. See Parsons v. Schmok supra n. 111 where the plaintiff unsuccessful- 
ly alleged that anti-hypertensive drug therapy could have averted 
his stroke. See also Vail v. MacDonald supra n. 44. 

309. See supra. 

310. Webster v. Armstrong supra n. 306. 

311. Winteringham v. Rae and Robinson v. Post Office supra n. 194. 


312. See supra. 


313. Walker v. Bedard supra n. 304; see also Martel v. HOtel-Dieu supra 
n. 304 where the hypersensitivity argument was rejected. 
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drowsiness to unconsciousness from treatment with Thorazine.>!4 

If tests are available or suggested in conjunction with drug therapy 
the standard of care may require that they be carried out. It was impor- 
tant in the anti-tetanus cases where preliminary tests were done, 315 
and a doctor who failed to conduct hearing tests as suggested by the 
manufacturer during massive doses of neomycin was liable to the patient 
who suffered a permanent hearing loss.3 16 Similarly, a patient who was 
allergic to penicillin was successful in a suit against a doctor who 
neither inquired nor checked her records prior to giving her an injection 
of procaine penicillin.3!/ In a very recent case? !8 the patient was 
treated with chloroquine for a skin disorder by her doctor who referred 
her to an ophthalmologist after reading that it could cause permanent 
loss of vision. However, the doctor did not read carefully enough the 
ophthalmologist's report which indicated corneal changes. The judge said 
that "...the standard of care, having regard to the inherent dangers 


involved in the use of the drug, must of necessity, be very high." and 


held the doctor negligent.3!9 


314. Buchanan v. Fort Churchill Gen. Hospital [1969] D.R.S. 586 (Man. 
OB Ls 


315. Supra n. 194. 

316. Male v. Hopmans supra n. 85. 

317. Chin Keow v. Government of Malaysia [1967] 1 W.L.R. 813 (P.C.). 
318. Crossman v. Stewart supra n. 83. 


319. Id. at 56. Note that the patient was held two-thirds to blame 
because she had been obtaining drugs from a salesman after her 
prescription ran out. 
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An error in the administration of a drug, be it the wrong drug, the 
wrong dosage, or a misplaced injection, often results in liability. 
Mistakes as to drug or dosage are often patent while the misplaced injec- 
tion may be more difficult to prove especially in terms of causation. 

Liability has been found in a number of wrong drug cases. In a very 
Old one in Quebec the doctor wrote "bi-sulphate of morphine" instead of 
"bi-sulphate of quinine" in a prescription for a child, who died from 
it.320 In a modern cases ,3¢! a doctor doing a minor operation on a 
thumb intended to inject Novocain but in error injected adrenalin. The 
patient died. In a remarkably similar fact situation five years 
earlier322 which also resulted in the patient's death a doctor setting 
a thumb asked for Novocain but was given adrenalin by the nurse. It was 
found that the doctor could rely on the nurse and was not negligent, but 
the nurse and hence the hospital were held accountable. Considering the 
extreme consequence to a patient it might be preferable to require a 


doctor also to check the label under such circumstances .3¢3 Liability 


has followed the administration of an excessive dose or the wrong drug in 


320. Jeanotte v. Couillard (1894) 3 R.J. 461 (Que. Q.B.). The pharmacist 
had substituted sulphate of morphine but it was held bi-sulphate of 
morphine would have had the same effect. He was held one-sixth at 
fault and the doctor five-sixths at fault. 


321. Pollard v. Chipperfield (1952) 7 W.W.R. 596 (Sask. C.A.). 


322. Bugden v. Harbour View Hospital supra n. 13. 


323. Nathan, supra n. 19 at 60. This would be consistent with the 
residual duty to check the operating area for foreign material 
left. See supra. 
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a number of English cases as wel].324 

Where an injection is misplaced or a needle broken negligence has 
sometimes been found. When vaccinating a young girl a doctor chose an 
inner rather than an outer aspect of the arm and when she suffered 
"multiple takes" of the vaccine and a secondary infection, she sued but 
was unsuccessful.329 The expert evidence was that the area chosen was 
acceptable, that the standard of care had been met, and in any event the 
vaccination was not the proximate cause of the infant's suffering. By 
contrast an anaesthetist in another case%¢® was held liable where a 
young boy was restrained while he attempted to inject pentothal into a 
vein but instead injected it into an artery, which caused the child's 
eventual loss of his right hand. In another case the patient did prove 
that he lost fingers and a thumb as a result of bicillin getting into an 
artery and that a nurse had given him an injection of bicillin but the 
Supreme Court of Canada3¢’ said the nurse had discharged the evident- 
jary burden resting on her by showing that the misfortune suffered by the 


patient could have occurred without negligence on her part. The Court of 


324. Strangeways-Lesmere v. Clayton [1936] 1 All E.R. 484 (K.B.D.); 
Collins v. Hertfordshire County Council [1947] 1 All E.R. 633 
(Kou sD ajemdonesavs Manchester, CONDls) § 1952 seen ines Zon be ene) 
59. 


See Nathan, supra n. 19 at 58- 


325. Gent v. Wilson [1956] 0.R. 257 (C.A.). 


326. Sisters of St. Joseph v. Villeneuve supra n. 304; see Armstrong v. 
McCTeatand (1930) 38 0.W.N. 297 where no liability followed the 
transfusion of blood into an artery when the attempt had been to put 
it eee a vein; see also Caldeira v. Gray [1936] 1 All E.R. 540 


327. Cavan v. Wilcox (1974) 2 N.R. 618 (S.C.C.); see also Hughston v. 
Nast sO4siw DL Raa02 (OnterSs Ce.) hicheh,. Sees 
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Appeal328 had held her liable, saying her story that she must have 
followed a particular technique but did not specifically remember this 
case was not sufficiently convincing. It seems clear that the injection 
was the cause-in-fact of the injury but the courts differed on whether it 
Ought to have been regarded as the proximate cause. 

Similarly when the injury to the patient occurs from a broken needle 
the issue of foreseeablity of risk of harm has been the decisive factor. 
In a Quebec cases29 that went to the Supreme Court of Canada a young 
boy resisted an injection but the doctor insisted on proceeding over the 
protests of the mother. Upon the prick of the needle the boy moved his 
arm and a portion of the needle broke underneath the skin necessitating 
three operations and causing temporary paralysis and permanent scars. 

The Court said the cause of the injury was the injection which the doctor 
chose to administer in spite of the risk. On the other hand, in another 
Quebec case330 a needle broke in a dental patient's jaw, and the court 
held that the dentist met the standard of care by using the same type of 
needle others used. Obviously the court felt that in this instance a 
breaking needle was not foreseeable. The use of disposable needles has 
removed the risk of fracture from use. However, the cases show that the 
risk of fracture from movement remains especially where children are 


involved. Should a doctor experience such an accident he has a duty to 


320+, Cavanh V.aWi leoxesupra n.o232. 
29, Cardin iv. Montreal supra n.. 29. 


330. Bouillon v. Poire (1937) 63 Que. K.B. 1 (C.A.); see also Gerber v. 


Pines (1935) 79 Sol. J. 13 (K.B.); Hunter v. Hanley 1955 eS sleet. 
213 (Ist Div.); Mitchell v. Dixon supra n. 247. Nathan, supra n. 19 
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inform the patient of what has occurred.33! 

The administration of drugs involves a range of potential liability 
for the doctor and difficulty of proof for the patient. At one end are 
the cases involving wrong drugs or dosages and broken needles in 
children, where proof is easy and liability likely. At the other end are 
cases involving adverse reaction to drugs, where proof of causation is 
especially difficult and the doctor can meet his standard of care by 
following approved practice and testing the patient for allergies or 


known side-effects. 


(viasGasts 


Complications following treatment with casts have received a great 
deal of attention in Canadian courts. The Supreme Court of Canada has 
within the last decade heard three major cases and found the doctors 
liable.332 Qf these three cases two involved circulatory impairment 
and one an infection following insertion of an intramedullary nail.333 
There are surprising simliarities among the three cases. All involved a 
closed reduction of a fracture with symptoms following that made it clear 
all was not well. In each, the evidence was that the patient's deterio- 


rating condition was ignored and the doctor's follow-up treatment was 


331. Hutchinson v. Robert [1935] O.W.N. 172 at 176; reversed [1935] 
O.W.N. 314 (C.A.) with no reference to this piont. 


332. Ares v. Venner supra n. 44; McCormick v. Marcotte supra n. 26; Vail 


v. MacDonald supra n. 44. 


333. McCormick v. Marcotte supra n. 26. 
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described variously as "inept" ,334 "neglectful"339 or “concerned more 
with maintaining the good fracture reduction...than with the main- 
tenance of good circulation."336 A failure to consult or refer was 
found in each case and a failure to bi-valve the cast or prescribe anti- 
coagulants was found in two.33/ Two patients suffered amputations and 
the third serious permanent damage. Unheeded circulatory problems can 
lead to loss of limbs, and the seriousness of this risk has moved the 
cour ts338 to impose a common standard of care on all doctors whose 
treatment of a patient raises this risk. It should be recognized that 
this formulation of the standard of care is a departure from the norm 
which bases the standard of care primarily on the qualifications of the 
doctor. It also indicates the magnitude of the risk for patients as 
perceived by the courts. 

Other cases worth noting also have these apparently common features 


339 a patient suffered 


to varying degrees. In a Saskatchewan case 
fractures of both legs, and after casts were applied he complained of 
pain and nurses' notes indicated the feet were cold and numb and the toes 


were cyanotic. After 36 hours the casts was univalved (cut down one 


334. Id. at 22. 

335. Vail v. Macdonald supra n. 44 at 531. 

336. Ares v. Venner supra n. 44 at 615. 

337. Ares v. Venner and Vail v. MacDonald both supra n. 44. 


338. See.0' Byrne wsat Alta, S:C:1,D,. in. Ares, v. Venner; affirmed in 
[1970] S.C.R. 608 at 614 and in Vail v. MacDonald supra n. 44 at 534. 


339. Badger v. Surkan supra n. 45; see also Park v. Stevenson Memorial 


Hospital supra n. 220. 
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Side) and the next day bivalved, but it was too late; both legs had to be 
amputated. The doctor was held negligent in the follow-up treatment. In 
another case?49 a woman was put in a cast for a "chronic draining 

Sinus" and sent home. Motivated by pain she tried to contact the doctor 
but, it being a holiday weekend, four days passed before her calls were 
returned. The doctor removed the cast two days after that, but she was 
suffering from gangrene and her leg was amputated. The court found the 
doctor was negligent by failing to make proper arrangements for checking 
the patient during the weekend, and by failing to see her earlier. 

In a Manitoba case4! 4 patient broke her ankle in a fall and the 
intern who x-rayed it found a simple transverse fracture with no dis- 
placement. He taped on a plastic slab and the defendant doctor put on a 
walking cast the next day but took no further x-rays. Expert evidence 
was that a second x-ray should have been taken to ascertain if any dis- 
placement occurred in the interim. After 18 days of "excrutciating pain" 
an x-ray was taken which showed a displacement of at least one half an 
inch, which led to the patient's having a deformed ankle. It was held 
that the doctor had failed to meet the standard of care by not taking an 


x-ray prior to applying the cast. 


340. Bergstrom v. G. supra n. 20. 


341. Parkin v. Kobrinsky supra n. 117. See also Moore v. Large supra n. 
20 where it was held not negligent to fail to take x-rays. The 
Standard of care changed in the 33 years between these cases. See 
also Price v. Milawski supra n. Il/7. 
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(e) To Instruct the Patient 


It may be necesary for the doctor to delegate certain duties of the 
medical treatment to the patient or his family. Most doctors depend on 
the patient to report some symptoms or details of the progress of treat- 
ment, and in these circumstances, the patient has a duty to act 
reasonably in his own welfare.342 His failure to do so may prejudice 
any claim he may have against the doctor. i 

The question is whether it is reasonable in the circumstances for the 
doctor to shift responsibility to the patient. There is no doubt that it 
is SO where the duties are those a reasonable person could be expected to 
carry out, such a taking drugs as prescribed, 343 refraining from eating 
or drinking for a limited time ,344 or returning for treatment as 
requested349 or as required.3"© In 1912 there was a case°*/ where 
the medical evidence was in conflict as to whether it was reasonable for 


the doctor to rely on an infant patient's mother to notify him of a dis- 


placement of a fracture. The patient was a young child of a poor family 


342. See infra Chapter 6. 


343. Crossman v. Stewart supra n. 83. 


344. Webster v. Armstrong supra n. 306; Barsy v. Govt. of Man. (1966) 57 
W.W.R. 169 (Man. Q.B.). 


Bao AOSAOWSK Iv. LOttO (1972) 3t 0. LeRamod)@/ 15:505.C.C.).Moowe \). 
Large supra n. 20. 


346. Murrin v. Janes supra n. 218. 
347. Rickley v. Stratton (1912) O.W.N. 1341 (Ont. H.C.); see also Town v. 


Archer (1902) 4 0.L.R. 383 (K.B.) where the patient herself relaxed 
the Dandages with similar consequences. 
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living a considerable distance away on very poor roads. But there was a 
telephone in the town, which the patient's parent could use to contact 
the doctor. The leg was well bandaged in splints, and the mother was 
thoroughly instructed, so the doctor left the patient to the mother's 
care. There were further visits by the doctor but also evidence that the 
mother interfered with the weights on the apparatus in order to relieve 
the child's pain. Eventually, due to misunion, an operation was 
necessary but again because of the mother's failure to obey the doctor's 
instructions the child finished with a deformed leg. It was held that 
the doctor was reasonable in his reliance on the mother. 

When the doctor delegates to the patient the performance of some part 
of the treatment, there is a duty on the doctor to explain clearly what 
is expected of him and to warn him as may be required by the circum- 


stances. As was said in an early case; 348 


. where, in the nature of the case the doctor cannot perform the 
service hmself, he is bound to give such instructions as will enable 
an ordinary person to follow his directions; and, if he failed to do 
so and injury resulted to the patient therefrom, he would be guilty 


of actionable negligence. 
In another early case, quoted with approval by Meredith’? a judge 


warned: 300 


348. McQuay v. Eastwood supra n. 112 at 410. 
349. Meredith, supra n. 9 at 88. 


350. Town v. Archer supra n. 347 at 389. 
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The failure on the part of a medical man to give a patient proper 
instructions as to the care and use of an injured limb is negligence 
for which the medical man is liable for injury resulting therefrom. 


In a Newfoundland case29! 4 patient lost a great volume of blood 
after a derital extraction. When he finally sought medical assistance he 
was near collapse but the dentist was not held liable for the failure to 
warn him of the limits of normal blood loss. The trial judge said, "any 
adult of sound mind must be expected to know and appreciate the effect of 


too much loss of blood." Regarding the warning a doctor should give 


about symptoms, he said:392 


Now, I am prepared to believe that in some kinds of cases, parti- 
cularly in this domain of medicine and surgery, the failure by a 
doctor or surgeon to warn a patient as to the meaning of certain 
symptoms, the significance of which might not be apparent to a 
layman, might properly expose the practitioner to a charge of negli- 
gence. The physician cannot always be in constant attendance upon 
his patient, who may have to be left to his own devices; and if the 
former knows of some specific danger and the possibility of its 
occurring, it may well be part of his duty to his patient to advise 
him of the proper action in such emergency. As an example that 
occurs to me, a bandage or plaster cast may stop the circulation of 
the blood; if this occurs the patient may think it perfectly normal 
and do nothing about it, while if given the proper instruction 
beforehand he could at once inform the doctor or hospital. [emphasis 
supplied] 


Thus, if the symptoms to be watched for are of a readily observable 
kind, or commonly known such as in the previous case, there may be little 
or no duty for the practitioner to warn the patient, since a reasonable 


person in the position of the patient would become concerned with such an 


351. Murrin v. Janes supra n. 218. 


352. Id. at 405. 
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event. If, on the other hand, the warning signs that may occur are not 
pronounced, appear unrelated to the illness being treated, or may be 
unfamiliar to the patient, there may be a heavier burden on the practi- 
tioner to warn his patient. 

For example, a doctor was held liable when he failed to warn a 
patient following knee surgery that the drug he prescribed for her was an 
anti-coagulant which had the dangerous possible side effect of causing 
haemorrhage. 393 

Similarly, a practitioner must warn a patient of the possible results 
that may be occasioned by a change in treatment. In a British Columbia 


caseso4 


the patient had diabetes and had taken insulin for eleven 

years. He went to the doctor to see if he could receive a special diet 
which would enable him to reduce and possibly to eliminate the dosage of 
insulin. The doctor put him on a special diet and reduced the insulin 
Substantially. A diabetes specialist, called by the patient at trial, 
Said that this was a risky procedure because the results are difficult to 
predict. Within a week the patient was ill in a condition of pre-coma, 
and went to hospital where his condition improved. At the trial there 
was a dispute as to the instruction the doctor had given the patient. 

The doctor blamed the patient for not following instructions. The trial 
judge found that the only warning given was that the patient might expect 


a reaction and might be away from work for several days. The court found 


that the doctor had not met the standard of care in carrying out his duty 


353. Crichton v. Hastings supra n. 14. 


354. Marshall v. Rodgers [1943] 2 W.W.R. 545 (B.C.C.A.). 
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to instruct the patient because the treatment was dangerous and the 


doctor did not monitor the patient as carefully as he should have. 399 


There might be cases in which certain duties might be properly dele- 
gated by an attending physician to others...but in a case such a 
this, where admittedly a dangerous remedy was being tried, it would 
seem to me that the appellant was negligent in delegating to the 
patient himself the duty of deciding what his real condition was from 
time to time from what might be called only his subjective symptoms 
without having daily tests made. 
Had the doctor in this case given adequate or reasonable instructions 
and warnings which the patient had not followed, then the patient might 


have lost his case or been held contributorily negligent.3%6 


a Conc |uS.ion 


The principles of negligence law have been discussed in some detail 
and with reference to the cases that have come before our courts, in the 
hope that they will thus be more easily understood. Of all areas of 
private law, negligence is the most flexible and sensitive to necessary 
change. Because it is continually developing and being applied to novel 
purposes, there tends to be some inconsistency in terminology and analy- 
sis .39/ This troubles many in both the legal and medical professions 


but it should be remembered that this is only a symptom of its adaptabi- 


$50.0 1d. at 555. 
356. Crossman v. Stewart supra n. 83. 


357. For an example of this with regard to duty see Smith, supra n. 3. 
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lity, which in turn justifies an optimistic expectation of the continued 
utility of tort law for adjudicating disputes between doctors and 
patients and, more importantly, for contributing to positive changes in 
the doctor-patient relationship. 

A doctor must care for his patients according to his duties and 
Standards discussed in this chapter; but he is neither guarantor nor 


insurer of good results: 398 


It is easy to be wise after the event and to condemn as negligence 
that which was only a misadventure. We ought always to be on our 
guard against it, especially in cases against hospitals and doctors. 
Medical science has conferred great benefits on mankind but these 
benefits are attended by considerable risks. Every surgical opera- 
tion is attended by risks. We cannot take the benefits without 
taking the risks. Every advance in technique is also attended by 
risks. Doctors, like the rest of us, have to learn by experience; 
and experience often teaches in a hard way. 


358. Roe v. Minister of Health supra n. 78 at 83 per Denning L.J. 
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CHAPTER VI 


DEFENCES TO AN ACTION IN NEGLIGENCE 


The preceding chapter studied the negligence action primarily from 
the point of view of the plaintiff. Its concern was to describe what 
the plaintiff in a negligence action against a doctor or hospital! 
must prove. This chapter deals with the action from the defendant's 
point of view, and describes the various defences available to a doctor 
or hospital in a negligence action. 

The defences can be roughly divided into two groups, informally 
labelled for the purpose of this discussion as "passive" and "active" 
defences. A plaintiff in a negligence action must succeed in proving 
all the elements discussed in Chapter V; his failure to do so will 
result in his losing the case. By the term "passive defence" is meant 
a defence which relies upon the plaintiff's failure to prove one of the 
elements of his case. This can occur in two ways. 

First, a plaintiff who fails to show the existence of duty,¢ 
breach of the standard of care, injury or causation may face at the end 
of his case the defendant's application for a "non-Suit" which is a 

request that the action be stopped then and there because the plaintiff 


has failed to make out a prima facie case, that is, a case in which all 


1. The position of the hospital is discussed in more detail infra 
Chapter 10. Se oa 


2. This is very rare in medical negligence cases. 
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the required elements appear to be supported by some evidence. If the 
defendent's application is successful the action will be dismissed and 
no defence will be required. This rarely occurs, however, because 
cases of such little substance are rarely taken to trial. 

Second, which is the more usual instance, the defendant may attack 
the essentials of the plaintiff's claim by the introduction of evidence 
of his own and by discrediting of the plaintiff's evidence through 
cross-examination and other adversarial techniques. The passive 
defences need not be discussed any further; they are easily implied 
from an understanding of the elements of the negligence action, dis- 
cussed in Chapter \V. 

Frequently, however, a defendant will find it necessary to take 
advantage of what we have for convenience called the "active" 
defences. These are the subject of this chapter and involve proof by 
the doctor that: 

(a) he followed the approved practice and was therefore not negli- 

gent, 

(b) he was at most guilty of an error of judgment from which no 

liability flows, 

(c) the patient was wholly or partially the author of his own mis- 

fortune, or 

(d) the action is technically barred from a hearing on its merits 


because the limitation period has lapsed. 


3. Described infra Chapter 8. 
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1. Approved Practice4 


This defence is responsive to the allegation that the defendant has 
breached the standard of care. It is an attempt by the defendant to 
prove that the practice or procedure he followed was generally approved 
and employed by his colleagues at the time in issue and therefore ought 
not to be regarded as negligence. In medical cases the defence is very 
old? but is still Surrounded by considerable uncertainty. Reference 
to what other members of a profession or business do by custom is not 
uncommon in negligence actions generally, but such evidence is sometimes 
relied upon to a greater degree in medical negligence cases .© 

The treatment which is in issue is compared to the approved practice 
at the time and in the circumstances in which the treatment occurred,’ 
and therefore what was approved practice yesterday may be obsolete 
today. The doctor who fails to keep pace with advances in medical 
science may discover that his tried and true but outdated tools or tech- 
niques are found wanting.® On the other hand, a doctor who acts 
according to what was approved practice at the time of the alleged neg- 


ligence will not be viewed in the light of what has developed in the 


4. Also in use are the terms custom and common practice. 


5. In Jackson v. Hyde (1869) 28 U.C.Q.B. 294 (C.A.) a new trial was 
granted. 


6. Linden, Canadian Tort Law 141 (1977). 
7. Whiteford v. Hunter [1950] W.N. 553 (H.L.). 


8. McCormick v. Marcotte [1972] S.C.R. 18; St-Hilaire v. S. [1966] 
Cyuswedd Oue. S204). 
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interim between the time of the treatment and the time of the trial. 
In a recent case? in which the patient was rendered a quadriplegic 
during the taking of a subclavian angiogram, the defendant radiolo- 
gist's defence of approved practice was successful. While the cause of 
the quadriplegia, costocervical leakage into the spinal cord, was 
recognized in the medical literature at the time of trial, it was an 
unknown hazard at the time of treatment, and therefore while failure to 
take precautions against it today would be negligence, it was not so in 
1973, 10 

The defendant bears the onus of proving that his conduct conformed 
to the approved practice at the time and the role of experts can be 
crucial in helping him to establish the defence. A patient who 


n called a 


required an amputation because of undiagnosed gas gangrene 
Surgeon who testified that the proper practice in compound fracture 
cases was to debride the wound and, if circulatory problems arose, to 
split the cast. The evidence of the defendant's experts, one of whom 
was an orthopedic surgeon, was that they would have done just what the 
defendant did, and the action was dismissed. The courts do not always 
follow the experts, however. The Supreme Court of Canada found a psy- 


chiatrist liable for the suicide of his patient in the face of 


testimony from all the experts called that they would have done exactly 


9. McLean v. Weir (1977) 3 C.C.L.T. 8 .S.C.). See also Roe v. 
Minister of Health [1954] 2 Q.B. 6 ) 
10. McLean v. Weir id. at 100. 


Ti Chatrana. vs :Bell.( 1959) 18D. eR. (2d) 150 (Alban S265). *Seeraiso 
Bennett v. Cc... (1908) 7OWSL 3269740 Man. S.C.) 
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as the defendant had done. !@ A defendant will also have difficulty 
proving his case if the practice on which he is relying is limited to, 
for example, one hospital, if his defence is supported only by the evi- 
dence of a non-expert, or if no supporting witness is called at alien 

Sometimes there is no universal practice. |4 If the common prac- 
tice is divided but the defendant is among the majority, his position 
is substantially the same as if no split existed.!° when he is among 
the minority, there is authority that the question is whether the prac- 
tice is followed by “at least a respectable minority of competent 
practitioners in the same field." 16 This approach seems reasonable 
as it encourages the adoption of new beneficial medical procedures yet 
guards against the use of novel and untested techniques. 

Evidence that the defendant's conduct either conformed to or 
departed from approved practice is clearly significant. !/ While a 
departure from the approved practice is a strong indication of the 


failure to meet a reasonable standard of care (although not 


12. Villemure v. Turcot [1973] S.C.R. 716; reversing [1970] C.A. 538 
(Que.). 


13. Anderson v. Chasney [1949] 4 D.L.R. 71 at 82; affirmed [1950] 4 
Dein AS (StL). 


lf Kkarderds Vv. Clow (1973) 32 D.U.Re (Sd) c03 Ont. nec.) 

15. Bouillon v. Poire (1937) 63 Que. K.B. 1 (C.A.). See also Hunter v. 
Hanley [1955] S.L.T. 213 (Ist Div.). Both cases deal with dentists 
and broken needles. 


16. Meredith, Malpractice Liability of Doctors and Hospitals 64 (1957) 
citing two U.S. cases as authority. See also Bolan v. Friern 
HOSDUbad I9oviec ALICE R. ISt(0 bu 


17. Gent v. Wilson [1956] O.R. 257 (C.A.). 
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conclusive) !8 the effect of the defendant's conformity with approved 
practice is not clear. It may be either a conclusive defence or simply 
another factor for the court to consider. There is presently no strong 
statement in Canadian jurisprudence as to which of these is the proper 
view. !9 
The cases fall into three categories: those that seem to hold that 
compliance with the approved practice is conclusive of no negligence, 
those that say it is only prima facie evidence of no negligence, and 
those which are open to either interpretation or are simply unclear. 
The seminal case for those cases which hold that compliance with 
approved practice is a complete defence is McDaniel v. Vancouver Gen. 
Hospital.©9 The patient, who went into hospital with diphtheria and 
was placed in a ward near seven smallpox patients, contracted smallpox, 
along with eight others. The trial judge and the Court of Appeal found 
the hospital to be negligent by putting her there where the same nurses 
were attending all patients, even though the expert evidence was that 
the defendant's practice was a general one in Canada and the United 
States. On a direct appeal to the privy Counsel in England, the 


earlier decisions were reversed: Lord Alness said:¢! 


A defendant charged with negligence can clear his feet if he shows 
that he acted in accord with general and approved practice. 


18. Fleming, The Law of Torts 118 (5th ed. 1977); see Adderley v. 


Bremner \(1967) 67 D.L.R. (2d) 274 (Ont. H.C.). 
19. Weiler, Groping Towards A Canadian Tort Law: The Role of the 
Supreme Court of Canada (19 UP Bee : 


20. McDaniel v. Vancouver Gen. Hospital [1934] 4 D.L.R. 593; reversing 
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The case, and these words, have been cited with approval in later 
Canadian and even English®* cases, but close scrutiny of the case 
Shows that it has grave flaws. First, Lord Alness cited no authority 
for the above quoted statement of the law. Second, he uttered earlier 
the startling proposition that the plaintiff in the case had the onus 
of proving negligence beyond a reasonable doubt. This was a clear 
error, as that burden of proof exists only in criminal cases. Third, 
it appears that the defendant's evidence went virtually unchallenged. 
The patient called only her family doctor while the defendant had a 
battery of six experts who affirmed as the general practice the course 
of action which the defendant had followed. A court faced with cogent 
uncontradicted evidence has little choice but to follow it and, in such 
circumstances, even a court which regarded the proof of approved prac- 
tice as only a factor would likely find for the defendant. 

A dearth of evidence by the plaintiff marks many cases following 
the McDaniel rationale. Uncontradicted expert evidence that the 
patient was treated according to approved practice led to a finding of 
no liability for a British Columiba hospital¢3 when a patient suf- 
fering from multiple sclerosis fell out of a bed without side rails. 
In a similar fact situation an elderly lady awaiting a cataract opera- 


tion was injured in a fall from a hospital bed, but the hospital 


22. Marshall v. Lindsey County Council [1935] 1 K.B. 516; affirmed 
fiSou) &.CAlOer Hee.) s 


co. NR ay v. Royal Inland Hospital (1964) 48 D.L.R. (2d) 665 
S.C.); see also Cahoon v. Edmonton Hospital Bd. (1957) 23 
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was held not liable.24 The defendant's evidence that guard rails 

were not required was not rebutted. Finally, a case2 where the 
defendant clearly established that he had followed approved practice in 
treating a psychiatric patient who committed suicide, the plaintiff had 
no contrary evidence, and the doctor and hospital were held not negli- 
gent .26 There is a lesson here for counsel in future cases, in 
connection with the plaintiff's privilege to adduce rebuttal evidence 


after a doctor has introduced evidence of approved practice.2/ 


The plaintiff had adequate opportunity and was virtually invited to 
call medical evidence in rebuttal. For the plaintiff the most 
advantageous of all times in this trial for medical evidence was in 
rebuttal, after all the defence's experts had been heard. No 
rebuttal medical evidence was offered. Instead the court was 
invited, urged, to speculate against the unanimous evidence of 
exceptionally well qualified experts to bring in a finding contrary 
to their opinions. 


Thus, from McDaniel v. Vancouver Gen. Hospital has come the view 
that the effect of proof of approved practice defence is to establish a 
conclusive defence for the doctor or hospital. However, McDaniel 
itself has much to raise doubt as to its authority, and the cases pur- 


porting to follow it can be explained as cases of uncontradicted expert 


evidence, where the plaintiff simply failed to discharge his onus of 


24. Florence v. Les Soeurs de Misericorde (1962) 39 W.W.R. 201 (Man. 
Goh) 


25. Stadel v. Albertson [1954] 2 D.L.R. 328 (Sask. C.A.); see also 
Karderas v. Clow supra n. 14. 


26. All of these cases cited and applied McDaniel v. Vancouver Gen. 
Hospital supra n. 20. 


27. McLean v. Weir supra n. 9 at 101. 
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proving negligence by a preponderance of evidence. 

On the other hand, there is a respectable body of law supporting 
the proposition that compliance with approved practice is only prima 
facie evidence of no negligence. The authorities include more recent 
cases and a Supreme Court of Canada decision.28 

In Anderson v. Chasney,°? a case heard by the Supreme Court of 
Canada, a surgeon who-.performed a tonsilloadenoidectomy on a child was 
told by the anaesthetist, after the operation, that all the sponges had 
not been removed. The surgeon checked and found no sponges, but the 
child later died by suffocating on one. The defendant testified that 
it was not his practice to use sponges with strings nor to have a nurse 
count sponges, and there was evidence that in not doing so he followed 
the practice in his hospital. But both methods were available to him 
and were used by some surgeons in other hospitals. The Supreme Court 
of Canada approved the conclusion of the Manitoba Court of Appeal?9 
which was that expert evidence as to approved practice is not conclu- 
Sive, especially where the conduct being questioned is not technical 
but relates to taking precautions. The courts decided that as far as 
non-technical matters are concerned, an ordinary person is competent to 


determine what is a safe practice, and held the defendant negligent. 


28. See also Meredith, supra n. 16 at 64. 


29. Suprazns 13 - 
30. [1949] 4 D.L.R. 71. 
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NPC Kits -v.. Sylvester,3! another tonsillectomy case, the patient 
became cyanotic during the operation and the anaesthetist took emer- 
gency measures to correct the situation. After doing so he left a 
valve slightly open and some oxygen escaped which exploded, causing 
injury to the patient. The main issue was whether the anaesthetist was 
negligent by leaving the oxygen valve partly open, and the doctor's 
primary defence was that he had followed approved practice. This the 


court?? doubted, and added:33 


Even if it had been established that what was done by the anaesthe- 
tist was in accordance with "standard practice", such evidence is 
not necessarily to be taken as conclusive on an issue of negli- | 
gence, particularly where the so-called standard practice related 
to something which was not essentially conduct requiring special 
medical skill and training either for its performance or a proper 
understanding of it. This was the view of the Court of Appeal of 
Manitoba in Anderson v. Chasney....If it was standard practice, it 
was not a safe practice and should not have been followed. 
[emphasis supplied] 


The anaesthetist's appeal to the Supreme Court of Canda34 was 
dismissed. Regarding the main basis for liability the court said that 
there was no evidence that what the defendant did was within the 
approved practice. However, on another ground of alleged negligence, 


the doctor had complied with the approved practice, and the court 


STemo5ot 3. Deb heeled. (Ont. H.C): 

32. (1956) 1 D.L.R. (2d) 502 (Ont. C.A.). 
33. Id. at 514. 

34. [1956] S.C.R. 991. 
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said: 39 


But the anaesthetist's conduct in this respect has been approved by 
other medical witnesses, and it would be dangerous for a Court to 
attempt in such a matter to proscribe a step approved by the 
general experience of technicians and no shown to be clearly 
unnecessary or unduly hazardous. 

Thus, while the Supreme Court of Canada indicated that it would be 
dangerous to reject approved practice, it did not say that the court 
had no such power;36 jn fact, it implied that a court was to exercise 
the power if the practice was "clearly unnecessary or unduly hazardous." 

These two cases placed restrictions on the court's discretion to 
hold a defendant liable in the face of approved practice by limiting it 
to non-technical or precautionary matters. They have been ignored in a 
number of more recent cases. 

Two of these cases are from the Manitoba Court of Appeal. In the 
earlier one?’ a chiropractor by his manipulations caused serious 
injury to a patient who was suffering from an extruded vertebral disc. 
The defendant called expert evidence that in doing so he had been fol- 
lowing approved practice. But his own testimony was found to be 


"conclusive as to the unwisdom of the practice he followed, "38 and he 


was found liable by both courts. The Court of Appeal affirmed Anderson 


35. Id. at 992. 


36. See also Johnston v. Wellesley Hospital (1970) 17 D.L.R. (3d) 139 
duandoe (Ont. H.C.) 


37. Penner v. Theobald (1962) 38 W.W.R. 397; affirmed 40 W.W.R. 216 
(Man. C.A.). 


38. (1962) 40 W.W.R. 216 at 229. 
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v. Chasney?9 and said: 49 


Moreover, while it is true that in the great majority of alleged 
malpractice cases a charge of negligence can be met by evidence to 
the effect that what was done was in accordance with general and 
approved practice, nevertheless it is the courts and not the parti- 


cular profession concerned which decide whether negligence is 

established in a particular case. [emphasis supped’ 

In the later case4! an orthopedic surgeon was found to have 
followed approved practice in surgery and in post-operative treatment 


but the patient died. The Court of Appeal affirmed the trial judge who 
had said:42 


It is very easy, after the happening of the event of misadventure, 
to condemn Dr. Ahsan for being negligent because he left the 
patient in the recovery room in the charge of regular hospital 
staff before she actually woke up, and proceeded to attend to his 
other duties in another hospital. In truth, however, this same 
procedure followed by Dr. Ahsan is practised by most of the ortho- 
paedic surgeons in this area and their patients suffer no ill 


effects. I would like to point out however that even had Dr. Ahsan 


followed accepted practice of the profession, he could not escape 
liability if such practice did not meet the legal requirement of 
care for the patient. emphasis supplied 


The Supreme Court of Canada in Villemure v. Turcot’S held a pSy- 


chiatrist and a hospital liable for the death of a patient known to 


39. Supra n. 13. 
40. (1962) 40 W.W.R. 216 at 228-229. 


41. Chubey v. Ahsan [1975] 1 W.W.R. 120; affirmed [1976] 3 W.W.R. 367 
(Man. “C&At)% 


42. [1975] 1 W.W.R. 120 at 129. 
437 (1973) Si Cet 716% 
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be suicidal who fell from a hospital window.44 This was done in the 
face of the unanimous expert evidence that the defendants had followed 
approved practice in caring for the patient. Two Justices who dis- 
sented said the court must be guided by the approved practice. 
Unfortunately the majority did not take this opportunity to clarify the 
law but simply adopted the reasons of a dissenting Justice of the Court 
of Appeal of Quebec who had in turn adopted the trial judge's reasons. 
At trial, two experts said that they would have done exactly what the 
defendant doctor had done, to which the trial judge replied that had 
they done so they too would have been negligent. 

In view of this decision of the Supreme Court of Canada it is dif- 
ficult to accept the dicta of a British Columbia Supreme Court? 
which referred to McDaniel but did not consider Villemure. The trial 


judge said: 46 


The court has no status whatsoever to come to a medical conclusion 
contrary to unanimous medical evidence before it even if it wanted 
to, which is not the situation in this case. If the medical evi- 
dence is equivocal, the court may elect which of the theories 
advanced it accepts. If only two medical theories are advanced, 
the court may elect between the two or reject them both; it cannot 
adopt a third theory of its own, no matter how plausible such might 
be to the court. 


To summarize, a fair synopsis of the present law as to the effect 


of the approved practice defence is as follows. The defence of 


44. Note the case of University Hospital Bd. v. Lepine [1966] S.C.R. 
561 was distinguished as being one where there was no warning of 


the patient's suicidal tendencies. 


45. McLean v. Weir supra n. 9. 


46. Id. at 101. 


aff nh anod 64 ara Ponti ees #09) 3 - 
pawal fo? bed eiqunnetsh. anh Seng sanasive THAGRS ewntnany $ 
i fe aa 
shh or, opti. vat) TP ae mee pnt te nh wate 
wily 5 Pye ry ery , ib ot “0 babtoe- we toum Suing bad, BE 
at Vit Wid! G ees ar Gs uss Var fd. $385 bear) | bi vsisotem any ‘es 


(jay carteoem® a 70 eMazney auld betaobe vant 


Mau J af 
attoese 2’ Oobeu! 0 Bits: mae we ni bail oy zadeu0 v0 ft 
; a 
a y) T7aNS. OND even btuow vod Jes bree savages ows [5Pe 
/ rye. ' 3 
en laa maet fetvtatt gotdwos..eneb ban 195.208 
a 
taspT igen nsed sve Divow e005 yort of 9 | 
) wen be 
) ty» Twoo gmeavdue and %4 not zi 390 2reg to ee 


he i _ 

: fea 

7 $4 ELEY webteno3, a on DES sud igtn6oom oj bevy “a 
i - * ole 


msygud ef amilo. SPE 5 +0 eToth ont jyssas ¢ 


ath ) \esttan s&s oF S05 od saveond ati eutese on. ~ junds aie 
7) TF feo gp e4p%ad Sonsbres leatbem enon! nsau oF YS 10 


-tyo [aztoow oe FR yeesa stad Fe not ieuste i ton 2? fp Wo 4 
sol ~gat® SA We Be so0fo yom INvOD. SNF BooVTOpS Mes vba. 
nesevel otf areed | estogm ows Vode tT) \.edqacae Tf DSSEYRA: 
Sires + od pte. fasten vo owt od eewted IpQ0he Ys ries fi 
tm Agua sede suere wert atten on hwo 29% to “vosns) ® qo" 
peener 


t i Te 
rsatto orf) oF On WET reese vg SM Tp eregomne ie? & gant xeueMe OT, 
a] 


1. gonaten wt \ewohlo? 26.2% soneted sotsoan bavorgde.8 + 
7 


a 08 


Aid @ 208) sriess § tedtg2on tt yovrad %0 si a ah | 
io onttitaw an ein StH ten nae Fad zo hadet went 2eth, ae 
2stansbngs fapkstu 2" anor aa aie : 
8 om enqua, The «tol 3b 
| tor t6 sbi t P 


a p — » « > je 


Bose) 


approved practice raises a prima facie case that the standard of care 
has been met. When the defendant is a hospital which has followed an 
approved practice the defence is stronger and may even be conclusive. 
Whatever the effect, the court has the power to find compliance with 
approved practice to be negligence. A court is more likely to exercise 
this power in regard to non-technical matters, or safety precautions 
where the layman can appreciate the risks to a patient. When defen- 
dants have been exonerated because of compliance with approved practice 
those practices have been found to meet the standard of care or have 
not been shown to be substandard by expert evidence presented by the 
plaintiff. Compliance with approved practice may be negligence but 
failure to comply is not necessarily negligence.4/ 

Lack of clarity in the law and in some decisions makes it difficult 
to fit some of the cases into these conclusions. Two important cases 


48 has characterized Wilson 


serve as good examples. Professor Weiler 
v. Swanson? as a case where the defence of approved practice was 
conclusive. Yet the defendant, who had onus of proving the defence, 
called no evidence at all, and relied on the plaintiff's failure to 
establish a prima facia case of negligence. Indeed, there is no patent 
discussion of the defence at any level but in the result it would seem 


that the decision was that the defendant had followed approved 


practice; at least he was held to have met the standard of care. 


47. Hunter v. Hanley supra n. 15. See Linden, The Negligent Doctor 


(1973)' 11° Osgoode Hall Pod. 317 at 34. 
45... Supran.19_at 335%. 
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In another Supreme Court of Canada case, Ostrowski v. Lotto,°9 the 
evidence was balanced and the doctor was found to be negligent at 
trial, although he "may well have been consistent with accepted stan- 
dards",°! but not negligent in the higher courts. Approved practice 
was referred to directly by the Court of Appeal2¢ who, ignoring 
Canadian jurisprudence, chose to adopt law from an English case which 
held that compliance with approved practice is conclusive of no negli- 
gence. The Supreme Court of Canada adopted the Court of Appeal's 
reasons. Both cases seem to follow the McDaniel rationale but their 
authority seems weak, given the apparent insufficiency of defence evi- 
dence in Wilson and failure to deal with Canadian jurisprudence in 
Ostrowski. 

Professor Weilero? has called for a reconciliation of the diver- 
gent decisions. It is to be hoped that the Supreme Court of Canada, 
will at the first opportunity, heed his plea. 

If the defence is conclusive, the outcome is determined solely by 
the expert evidence; the judge plays only a minor role in the deci- 
sion. However, if the effect of compliance with approved practice is 


only to raise a prima facie case of no negligence, as is the case 


50. (1972) 3deDsbeRan(3d).n7 15% 


51. These are the words of the trial judge (1968) 2 D.L.R. (3d) 440 at 
455 ttOnte HeGe). 


52. (1970) 15 D.L.R. (3d) 402 at 412 adopting Bolam v. Friern supra n. 
16. 


63. OUDr deta o 
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with respect to other professions,°4 then the judge maintains an 
active role in determining the outcome, which seems to be consistent 
with the view often expressed that it is the court which sets the 
standard, not the profession. 

Reflection on the policy of giving any effect at all to the evi- 
dence of approved practice would be helpful to the resolution of the 
issue.06 A judge has no expertise in medical matters. He is taught 
by the experts who give evidence and must by listening and asking 
questions learn enough to review the defendant's exercise of his pro- 
fessional skill and judgment. The process is no different when the 
defendant is an engineer, a lawyer, or any other professional. The 
approved practice is likely what the professional learned and developed 
competence in doing.?/ It is what his colleagues expect him to do 
and may be all he knows how to do. When a court strikes it down as 
inadequate or sub-standard, the profession may feel that it has suffer- 
ed a severe blow.°8 On the other hand, no person or profession is to 


be above the law. Neither engineer nor artisan is free to set the 


54. Dziwenka v. R. [1971] 1 W.W.R. 195 at 205 (Alta. C.A.). 
55. Supra Chapter 5. 


56.4 linden. supra na 6; ati136:. 


57. Morris, Custom and Negligence (1942) 42 Colum. L. Rev. 1147 at 1148. 


58. See Helling v. Carey (1974) 519 P. 2d 981 (Wash. S.C.) where an 
ophthalmologist was found negligent in failing to administer a 
simple test to diagnose glaucoma, despite the fact that in failing 
to do so he had complied with the approved practice. For a comment 
see Mann (1975) 28 Vand. L. Rev. 441. See also Pearson, The Role 
of Custom in Medical Malpractice Cases (1976) 51 Ind. L.J. 528. 
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Standard of care the public requires, 2 nor should the medical pro- 
fession. Inertia is a disease that knows no professional borders. The 
courts on behalf of the public have a critical role to play in review- 
ing, monitoring, and precipitating change in professional standards. 

Of course, there must be a balancing of professional and public 
interests; holding compliance with approved practice to be negligence 
may be the only route to move some members of a profession to a new, 
better course, © yet may also impede medical progress.°! The 

courts are the appropriate organ for the adjustment of this balance, 
and should not abdicate their responsibility to adjudicate upon the 


negligence in any profession. 


2. Error of Judgment 


A doctor is not liable for an honest error of judgment provided he 
acts after a careful examination in what he believes to be the 
patient's best interests.5¢ A doctor can give no guarantee of suc- 
cess, nor insure a cure, so a diagnosis may be inaccurate or treatment 
may be improper and an injured patient may go uncompensated. Negli- 
gence cannot be assumed simply on the basis of the consequences of 


medical treatment to a patient. The conduct of a doctor is not to be 


59. Penner v. Theobald (1962) 35 D.L.R. (2d) 700 at 712 (Man. C.A.). 
60. Anderson v. Chasney supra n. 13; Villemure v. Turcot supra n. 43. 


61. Cryderman v. Ringrose [1977] 3 W.W.R. 109; affirmed [1978] 3 W.W.R. 
RONG CA CaesCGn a). 


62. Meredith, supra n. 16 at 63; Linden, supra n. 47 at 39. 
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measured by the result, for the practice of medicine is an art as well 
as a science; a great deal of medical treatment depends on the exercise 
of judgment. So long as in exercising it a doctor meets the standard 
of care required of him he will not be liable. 

Error of judgment is a defence in which the doctor admits he made 
an error, but denies that he re negligent because he possessed and 
exercised the skill, knowledge and judgment of the average of his spe- 
cial group when considering the patient's case.o3 There are many 
Canadian cases in which the defence has been accepted and it is accord- 
ingly well defined. 

The case most often referred to in defining error of judgment is 
Wilson v. Swanson®* where the surgeon in the course of an operation 
had to decide whether to proceed with more radical surgery if the con- 
ditions he found indicated a malignant growth rather than a benign 
one. He made an error of judgment in deciding it was malignant and 
removed a large portion of the stomach, pancreas and spleen. The court 


said? 


An error in judgment has long been distinguished from an act of 
unskilfulness or carelessness or due to lack of knowledge. 
Although universally accepted procedures must be observed, they 
furnish little or no assistance in resolving such a predicament as 
faced the surgeon here. In such a situation a decision must be 
made without delay based on limited known and unknown factors; and 
the honest and intelligent exercise of judgment has long been 
recognized as satisfying the professional obligation. [emphasis 
supplied 


63. Challand v. Bell supra n. 11 at 154. 
64. Supra n. 49. 
65... Ide atipl20: 
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This court and others in Canada have adopted a statement of the law 


from an American case: 06 


He is not to be judged by the result, nor is he to be held liable 
for an error of judgment. His negligence is to be determined by 
reference to the pertinent fact existing at the time of his examin- 
ation and treatment, of which he knew, or in the exercise of due 
care, should have known. It may consist in a failure to apply the 
proper remedy upon a correct determination of existing physical 
conditions, or it may precede that and result from a failure pro- 
perly to inform himself of these conditions. If the latter, then 
it must appear that he had a reasonable opportunity for examination 
and that the true physical conditions were so apparent that they 
could have been ascertained by the exercise of the required degree 
of care and skill. For, if a determination of these physical facts 
resolves itself in a question of judgment merely, he cannot be held 
liable for his error. 


Johnston v. Wellesley Hospital9/ is an example of harmful treat- 
ment being held to be only an error of judgment. The patient suffered 
from acne and the doctor, a dermatologist, decided to treat it with a 
mixture of frozen carbon dioxide and acetone set on the face for fif- 
teen seconds. The time turned out to be too long and the patient 
suffered permanent scarring. The court held this to be “an error of 
judgment, but no more. "08 

Failure to correctly diagnose the patient's condition has also been 
held to be an error of judgment in a number of cases.69 In 1953, a 


rural general practitioner missed a diagnosis of gaS gangrene which 


66. Rann v. Twitchell (1909) 82 Vt. 79 at 84, 71 A. 1045 at 1046 (Vt. 
SiG. 


SL UIG/O) Mis GabeRa(odyuiso (Ont..H.C.)s 
68. Id. at 152. 


69. See supra Chapter 5. 
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required the amputation of part of the patient's arm/9 and in 1960 a 
small-town general practitioner failed to diagnose a rare throat condi- 
tion affecting respiration./! In 1962 in Saskatchewan a general 
practitioner misdiagnosed as appendicular colic what was an acute 
attack of appendicitis, /¢ and in 1964 in Alberta a general practi- 
tioner diagnosed a family to be suffering from influenza when in fact 
it was carbon monoxide poisoning, and three children died./3 All 
doctors were held to be guilty of an error of judgment, or a mistaken 
but honest opinion. 

Finally, in an unusual case, it was held that a hospital was not 
liable because a nurse failed to call an orderly to assist in raising a 
bed. The failure were merely an error in judgment and thus the hospi- 
tal was not liable for injuries suffered by the patient's husband when 
he assisted in lifting the bed./4 

By contrast, it was not an error in judgment to fail "to carry out 
a reasonable, adequate and proper post-operative observation of [a 
patient's] legs to watch for signs of circulatory impairment."/9 In 


discussing the authorities on the defence the trial judge set out the 


70. Chal land v.2bellesupran. 11. 

71. Tiesmaki v. Wilson [1975] 6 W.W.R. 639 (Alta. C.A.). 

72. Wilson v. Stark (1967) 61 W.W.R. 705 (Sask. Q.B.). 

73. Ostash v. Sonnenberg (1968) 63 W.W.R. 25/7 (Alta. GAS): 

74, Elverson v. Doctor's Hospital (1976) 4 0.R. (2d) 749 (Ont. C.A.). 


19% Zoe v. Surkan (1970) yi D.L.R. (3d) 146 at 162; affirmed [1973] 
W.W.R. 302 (Sa att C.A. 
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following explanation of the law./6 


The law, as exemplified by the above and other authorities, in my 
opinion, clearly protects a doctor from liability to his patient 
for damages in cases where with respect to medical technical 
matters, the doctor honestly and intelligently applied his mind to 
the problem presenting itself and arrived at a conclusion or judg- 
ment upon which he acted, which conclusion or judgment subsequently 
proved to be wrong. He made an honest but wrong decision as to 
what course to take in the prevailing circumstances. 
Similarly, the defence of error of judgment pleaded by a doctor who 
operated to remove a cyst was not successful. The doctor was found to 


be negligent and the court said:// 


In the face of the medical evidence of the danger inherent in 
removing an infected cyst in that particular area because of the 
close proximity of the spinal accessory nerve, it seems to me that 
more than a mere error in judgment was involved; that the doctor 
Should have been aware of these dangers and deferred surgery until 
the infection had been treated. 

Unlike the defence of approved practice, the effect of the defence 
of error of judgment is certain - there is no liability. But it is 
more difficult to predict when this defence has been established, and 
the credibility and sincerity of the doctor as well as the strength of 


his expert evidence are obviously important. As Meredith’® pointed 


out, the strength of this defence is often overlooked by plaintiffs. 


76. Id. at 162. 
77. Fizer v. Keys [1974] 2 W.W.R. 14 at 25 (Alta. S.C.). 


78. Meredith, supra n. 16 at 63. 
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3. Contributory Negligence of the Patient 


A patient has certain duties toward the doctor and to himself. In 
Carrying out these duties he is expected to meet the standard of care 
of a reasonable patient. If he does not and the breach of this 
Standard is the factual and proximate cause of his injuries he is con- 
tributorily negligent,’9 and his compensation will be reduced 
accordingly.°2 of course, if his injury is due exclusively to his 
own negligence his action will be dismissed.&! 

The effect of such a finding at one time precluded any recovery by 
the patient in Canada but all provinces now have legislation directing 
a court to apportion damages in proportion to the degree of fault found 
against the respective parties.8¢ The legislation also provides that 


if it is not practicable to determine respective degrees of fault or 


79. For a discussion of these see supra Chapter 5. 
SUL inden, supra nm. 6 at: 40c. 
81. Meredith, supra n. 16 at 88. 


6c. Contributory Negligence Act, R.S.A..-19/0, c,,65 [am.. 1975: (2), °c. 
56,145. wl64ihrandidiortskeasons Act, iReSvA29/0 yc. 3653mContributony 
Negiagence Act. 3.5.62. 1960),7.c. 74 fram. °1969, ¢. 35, seas 19702 
c. 9]; Tortfeasors and Contributory Negligence Act, R.S.M. 1970, c. 
T-90 [am. 1973, c. 13]; Contributory Negligence Act, R.S.N.B. 1973, 
cx#iC= 19. andor tfeasorsAct, RzS.N.B. 7919735 co. T-8; Contributory 
Negligence Act, R.S. Nfld. 1970, c. 61; Contributory Negligence 
Act. ReS NUS. 1967. c."54 ‘and dortfeasors Act, R.~S.N.Set90/ me. 
307, Negi ioence Ack. (R.S.0. 1970..c. 296 \[ am. (19754 cuales 7: 
1977, c. 59]; Contributory Negligence Act, R.S.P.E.1. 1974, c. 
C-19; Contributory Negligence Act, R.S.S. 1965, c. 91. Note that 


in Quebec the notion of partage de responsabilité has long been 
admitted: Hdpital Notre Dame de 1'Espérance v. Laurent [1978] 1 


S.C.R. 605. See Kouri, The Patient's Duty to Co-operate (1972) 3 
Reva DsUlS. 44nats5/ . 
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negligence the parties are deemed to be equally at fault. Thus, the 
defence of contributory negligence is no longer a complete one in 
Canada nor in England although it remains so in some of the United 
States.83 As with all defences, the onus of proving it is on the 
defendant doctor or hospital .84 

A simple example of how apportionment legislation works follows. 
Assume a doctor is found to be negligent in his treatment of a patient, 
who is found to be contributorily negligent for failing to follow the 
doctor's instructions. If the judge assessed the patient's damages at 
$10,000 and apportioned liability as 60% to the doctor and 40% to the 
plaintiff, the result would be that the patient would recover $6,000. 

While contributory negligence has been discussed in a handful of 
Canadian cases there is only one from British Columbia and one from 
Quebec where it seems to have been applied. Theoretically the law and 
practice in a medical negligence case should be the same as in any 
other negligence case and the decision to find contributory negligence 
has been "quite frequent"®° jin the ordinary negligence action. One 
explanation for its rare application in medical negligence cases might 
be that the seemingly unequal position of the parties, in that the 
plaintiff patient may have been ill, submissive, or incapable of acting 
in his own best interests, has led the courts to set the standard of 


care that patients must meet for their own care at an unreasonably low 


83. See Louisell and Williams, Medical Malpractice, Matthew Bender, New 
York, 1977 at 246. 


Ga (Owneviaw archer (4902) 4 Ocb Ro» 383n (Keb). 


85. Klar, Contributory Negligence and Contribution Between Tortfeasors 
in Studies in Canadian Tort Law 146 (2d ed. Klar 1977). 


248 


ad? ,awit tive? 36 Po ieups 90 ane 
AY kno sialyncd « seEnd! an Bt sonogttigan 
nedrall eat? to anoz of oz. zatomed tt spwodt fer 
aid we BE dt pHtvo%@ To eu ahd arama? trait 2 


ie 


[way 
ie 
~ $6. ‘teat qeon a te 


sawetlet astoe noi gsierost som tS Og wad: to Siciaans: $ 2 


iar 16G.4 70 inAam inet 2 ‘nevi gen ad oy bran? ae 


mi id 7 


ee a) 
ae 
me 


0? deohigan uF PrptudtraDS od oF oe 
aan 


ang wort 

$e sepemsd £ fneitey ont baseseaeSpONy ‘a h- 209% Furent 

wit ef HOT bus yotonh ans ot ROO Se er eReeee snot svg: t 
ao 


oti), AP Novena” divow Jnahseq she Fane ge jTugw ayes ont” 


a 


we - 
00 
_— 


ay 
res 


4c loWwtt sal bseauszib need ene Soneprgen qrodudtan 02 TT 


ah} iy 

meerns S10 ere Gf nef é t2t bf he Gs | mort oe shied at syerlr 2 a-ha > 

rT 5 ne ’ 

ond. wet ade vilsorteycadT bet qge need” ‘event oF ameae si even 32 


ye w? 26 suse ott of Blunt epee eanepl gen reap 6 


Sokaptioss yrosudi wes pat? ot net betosb ong bats Sh? in Bf 
i Bs 


ai 
a9  pofias scospl loon Cmnthw it at eBesqoupevt etty Ps 


; an 
dHgim garsd ganeei [gan [satden sot teat tggss0% zi ae ae 


bap 7 


ans gods wt 297 i-wq ot to netti2og fsupaqu elenitiase rie 


3 
» eee 


parse Yo aldsgesn) +o ,svi setmdde 41h esd siti asin io 
Su) brsbasi2 sft soz 07 22 yuo sddobel ead sedzoretar pane 
wat widsWorsotnw co te \v8> Owe ee il team Jepm esl 


woh {xsbne@ wotldie! Sah s504f 5h pet Sahih Bath 


on 
fy 


* | - ? 


level. As patients strive for a more equal role in their medical care 
and for taking aggressive steps in their own treatment, it is predict- 
able and no doubt just that there will be more patients found to be 
contributorily negligent with a consequential reduction in the compen- 
sation that they will receive. 

In the recent British Columbia case patient was held to be 
two-thirds to blame for the blindness she suffered and her doctor, a 
dermatologist, one-third to blame. (Thus she would get $26,666 of the 
$80,000 assessed as damages). She had consulted the dermatologist for 
a facial skin disorder and he prescribed a drug known as chloroquine or 
"Aralen" which she took for approximately 6 months under prescription. 
Because she was a medical receptionist she was able to obtain the drug 
from a drug salesman at one-half the price and without a prescription 
and for seven months she took the drug on this basis. At that time the 
dermatologist who had been alerted to the possible serious side effects 
of the drug to vision had all patients whom he had treated with it see 
an ophthalmologist. Unfortunately, he did not read carefully enough 
the resulting report on the plaintiff because it would have alerted him 
to the patient's unorthodox practice. Thereafter for two more years 
the patient obtained the drug from the salesman and when this man 
retired she went back to the defendant and was prescribed the drug for 
at least a further eight months. The trial judge found that at no time 
was the patient warned of the danger of prolonged use of the drug but 


also that the defendant did not have actual knowledge of her continuous 


86. Cressman Ve-Stewart (1977)°5°C.C-.1T; 45 (B.C.Sec.). 
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use of it either. The evidence indicated that her eyes would not have 
been damaged had her consumption been limited to the prescriptions. 

The patient's negligence was found to lie in obtaining prescription 
drugs from an unorthodox source, using them on a prolonged basis, and 
not consulting her doctor. She had failed to met the standard expected 
of a reasonable patient and was the major cause of her own injury. The 
doctor's negligence was based on his failure to carefully peruse the 
opthalmologist's report and his failure to discern from "corneal 
changes" in that report the probability of recent consumption of the 
drug. This was obviously a clear case for the application of the con- 
tributory negligence rules. In fact, it is even arguable that like the 
dental patient who nearly bled to death before obtaining medical assis- 


tance?/ 


this patient was the sole cause of her injury. The standard 

of care expected of the reasonable patient is tied to the degree of 
knowledge with respect to medical matters possessed by the layman. 

Just as the reasonable person is taken to know the loss of a large 
volume of blood will seriously endanger his health, he ought also to be 
attributed with the knowledge that obtaining and consuming prescription 
drugs without medical supervision is risky. However, the fact remains 
that the plaintiff in this case was given no warning as to the danger 
of this particular drug and in fact, after what she would believe was a 


satisfactory ophthalmological examination, may have had reason to 


believe that the drug was safe. 


87. Murrin v. Janes [1949] 4 D.L.R. 403 (Nfld. S.C.). 


Ae | Ph 

oi bon Of¥ow Zaye ws fats oetastan ot fetes att us 
eWetted wes 23 92 pert! neea an! Fee 2n02 Dt 

si val soasia Hotetetda at aft os sale 244 sla ME ala 

t “ont SADNGIONG & hO Mend Bileey rooNe xobor front, ne qt ST 

53 vatvh baabueds sft fonst bal he? bon and -1033u6 “eH anise 


iY .Geurnt nwo tod 4 s@u89 ahem Sto: Z6w RAs qnokteg a{dsnge 


grymeaq yi futaees oe st no beesd cow sate 


“on” wort oxeoeth ob Sultst ene) Dns t1eq9% 2 ‘tatgolom 


ad) Yo voi /uilenea Seeee Te gt rrdscory ahd sy0ge4 4693, nf "es “ 
wt | » ott AO}, S2Ba teat ae uleugtvas a6W ate 
iy os! . gl Qewone Nove at. ft Jaet Maa + agnser gen 8 
~2i : 6 expted disab of boid vison Orly smataat + A 
exphesdz oft. .vAwbel sen Fo s2Ves Gime ea) ean Joatiag aL ' 
pels at Snetieg af dances’ ear 70 betzenis | 
-aeeon 27193 om LestGen bs 128429" ast) 9p bd _ 
at wont of mete? ‘ey no2120 sidahozser sed 2 
Bd at ezi: inpue or ni Get eke qegnbans ul Buel saz (Ttw boold osm 
ani igriass io solnuedr Hee parapets tart soba iwond ot? Na tw & 28 : 4; 
2iyT um 2} 34t ,rewakeotl udeta a? nobetyrpaqy2 | sotbem syodiiw 2 


“apna ant ¢! ag onittsw om qevkg aw Seo anda nt tranfela ote: $8 a is 
E ghwsver len otvow gi Lede WPI gos nt Dns eum x6 fat ssa a 

ad cose bee awe \y =f mot tsntmess aie ee . 

; 9168 26¥ las ang tod 2 Ave stfad 


cael ie 


ss a fe d-% .0F8) COR Ree i‘ (on se coal 


_ 


251 


In the Quebec case, 88 the evidence of the doctor and patient was 
in substantial conflict but the higher courts were not prepared to 
disturb the trial judge's holding that the patient was contributorily 
negligent. The doctor was held negligent for failing to diagnose a 
fracture of the head of the femur but the patient did not get further 
medical treatment for over three months and her claim was reduced by 
One-quarter. Unlike the patient in the British Columbia case who was 
active in her own treatment, this patient was passive: she failed to 
seek treatment. The difference in conduct is reflected in the amount 
by which each patient's compensation was reduced. 

The defence was pursued by a hospital without success in another 
Canadian case, Bernier v. Sisters of Service.29 The patient was 
admitted to hospital for an appendectomy. While recovering from the 
anaesthetic she received second and third degree burns to her feet from 
hot water bottles placed in her bed. The hospital was found liable for 
the negligence of the nurses who did not test the temperature and 
placed them without orders. It was argued that the patient was contri- 
butorily negligent in failing to call for help, to disclose an earlier 
bout of frostbite to her feet and in leaving the hospital early against 
medical advice. All were rejected by the trial judge. He was of the 
opinion that the injury occurred to the patient while she was still 


anaesthetized and that it was not unreasonable to fail to disclose 


88. HOpital Notre-Dame de 1'Espérance v. Laurent [1978] 1 S.C.R. 605; 
affirming A. ue.). 


89. [1948] 1 W.W.R. 113 (Alta. S.C.). Note that the plea of last-clear- 
Chance or ultimate negligence by the defendant against the 
plaintiff was denied as well. 
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having frozen feet upon entering hospital for an appendectomy. 
Furthermore, her leaving hospital had not aggravated her injuries. All 
in all this patient had acted as a reasonable person. It is possible 
to see, however, that a patient who fails to disclose a material fact 
to a hospital or doctor might be found contributorily negligent .20 as 
might a patient who leaves hospital without notice or against medical 
advice and as a consequence suffers greater injuries .?! 

Other conduct by a patient that might bring a finding of contr ibu- 
tory negligence?2 would include failure to return for treatment, 22 
to seek treatment,24 to co-operate during treatment,?° or to follow 
instructions.2© However, to date in support there are primarily only 
obiter comments in case law from both inside and outside Canada. It 
remains to be seen whether the new vitality of the patient's role in 
his own health care will result in the law's requiring a higher 


standard of him. 


vO Koury. supra n. Ge at :50. 
91. Meredith, supra n. 16 at 156. 
925) KOURA. eSUDr da Nieo2s 


93. See Moore v. Large (1932) 46 B.C.R. 179 at 183 (C.A.); Hopital 
Notre-Dame de 1'‘Espérance v. Laurent supra n. 82. 


94. See Hampton v. Macadam (1912) 22 W.L.R. 31 at 35 (Sask). See also 
McDaniel v. Vancouver Gen. Hospital supra n. 20. 


95. Antoniukev.vSmith? [1930 Ja2uw.WeR. 721 at 734 (Alta. C.A.). 
96. Marshall v. Rodgers [1943] 2 W.W.R. 545 at 554 (B.C.C.A.) where 


failure to be vaccinated for smallpox was advanced but not 
seriously pressed. 
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The issue of contributory negligence must be differentiated from 
that of joint and several liability. Just as with contributory negli- 
gence, all provinces in Canada have legislation9/ providing for 
apportionment where an innocent party suffers an injury through the 
negligence of two or more persons.28 An example would be where the 
patient is injured through the joint negligence of a hospital and a 
doctor. For procedurally advantageous reasons,?4 the patient would 
likely sue both of them, and if both were found to be negligent the 
court would have to apportion the fault between them. However, the 
patient, if he had a joint and several judgment against them, would be 
entitled to recover the full amount of his damages from either defen- 
dant. Between themselves the doctor and the hospital would each be 
liable to make contribution and to indemnify each another to the degree 
to which each was found negligent. There have been a number of cases 
where the plaintiff sued only one defendant and that party brought pro- 
ceedings as third party proceedings against others whom he alleged 
would or should have to contribute for compensation due to a 


patient, 100 This is an extremely complicated area in which judges, 


97. See supra n. 82 and Quebec Civil Code, Art. 1106. 


98. See Parmley v. Parmley [1945] S.C.R. 635 where a doctor and dentist 
were held equally liable; each to bear one-half of the patient's 
loss. See also Jeannotte v. Couillard (1894) 3 Q.B. 461 (Que.). 


99. For example, the opportunity to examine for aah ee and discover 
documents. See supra Chapter 1. See also Duxbury v. Calgary [1940] 


LEWEWERS I74R(Al tar G.A ns 


100. MacKenzie v. Vance (1977) 2 C.C.L.T. 63 (N.S.C.A.); Johnson vs 
Vancouver Gen. Hospital [1973] 1 W.W.R. 361; affirmed [1974] 1 
mG. OSAL ys Kane v. Haman [1971] 1 O.R. 294-(5.0.); see 


alec Griffiths, Claims for Contribution or Indemnity As Between 
Hospitals, Doctors and Others Hades tM: <5 ULC i Specs hee. S24 


mart vegshhiaeaee bd Truin arieorione 
tigen grater aitw sa teub % yung 
V7 ARO Vet VCnntsg! stent ved sian At es 

way MONE gebtns ns 2ST CANINES reson ‘89 
dei -aiabille Gal Di vow of gmans nal ees “anode belated $0 a 
ih phe Oeil qead s to sonaetl pen Tater ant deunrad -t on f AP ry | 
Wik) Seer tsy Pay eer cr stiosestnevee creme 9 
Gay SWegi(pan ot as bauer g4aw dtod- th Ons yng beisata | 
ane ewawol mad? neowiod ITUST sth otstoggh of oved't of 

4 ailinw .@eri? tenises Inomgbut (sdewe2 as $ntot 5 98 
wort espameh 2td to tAVOne: ffut ani e098 


- 44 


He Ob 4 


ot! tie Dludw fettqedd ems oDNB TOISOR Sr? ‘eouisamart ¢ 
gerse GA) ot sodlons dee CThRORRT er ORBy pot sudiasnoo 8k 
seven To sadoun a eood eyeno ea} -dnapt igen bre? ase toe 
cag diusee viosa tsdd Gre Japoneteh sno iAe dave Lesniel 
bapstis of motw 2vetto Fenregs epni beso ai%6q vr 28 

& of Sub nol fe2neqad 907 sid? sthoo ow aven pus 


Lag@auy dst ch core basalt Tanod, Qf omiya es “ee «9 


22 Fe 


bo 


neal 

/OO1T dh, , 2308 ryt aedeup bra $8 2 BH: 

a6 aryeatiw cto @ Feaery os 
ie Pha \SH ed o Weks Last aie 

seu) PEM ys (ees!) nisti tues WV sdsonngsl ets = * 

eye atb Ste eM MB sot satmsae 2 Sane? ont 4 RE 

1 en My Nile 2is oof .f etasnd sxqu a9 nom uI00 

vhs Aas ° sth) 1 aT 

rl Tins a =: 


wa | panes i. aH ge pvu09F eV 
~¥ OA6 7H mar 
i ns 2rntts 


” 


i 


he Ae Sa Re Pa! ar 


lawyers and academics are all complaining and requesting law 


reform. 101 


4, Expiry of Limitation Period 


This has proven to be an effective defence for doctors and hospi- 
tals for it has stopped a number of actions, !02 It is a procedural 


rather than a substantive defence and has it basis in statutes although 


101. For an excellent discussion see Klar, supra n. 85. The classical 
work is Williams, Joint Torts and Contributory Negligence, Stevens 
& Sons, London, 1951 


102. It has barred actions in the following cases: Mumford v Child- 


ren's Hospital of Winnipeg [1977] 1 W.W.R. 666 (Man. C.A.); Murphy 


v. Mathieson (1976) unreported (Alta. Dist. Ct.), Belzil Jd.; 


Karderas v. Clow supra n. 14; Johnson v. Vancouver Gen. Hospital 
Supra n. 100; Carrier v. McCowan (197 u24uDi bk Re (od)e lObatnata 
SaG oe McKay v. Winnipeg Gen. Gen. Hospital [1971] 1 W.W.R. 65 (Man. 
Q.B.); Philippon v. Legate L19701 WOR. 392. (C.A..)ssRadclyttesv . 
Rennie [1965] S.C. R. 7/033 *MCARthUR Ver sasK. antabe Commn. (1958) 
Zien h2obSask..00B8..i: oBUgKavcoseasBeaeand Ks ico 4 W.W.R. 
520 (B.C.S.C.); Winn v. Alexander [1940] O.W.N. 238 (H.C.); Boase 
vi. Paul (,1931).4.).C.R..435 (Ont. S Ca. Bgerce V.. see Hos- 
paeee (1924) 27 O.W.N. 180 (H.C.); Tremeer v. Black [1924] 2 

97 ae C.A.); Town v. Archer supra n. 84; Miller v. 
Helle on (1892) 22 0.R. 369 (C.A.). It has been an issue in the 
following cases: McKenzie v. Vance, supra n. 100; Cusson v. 
Robidoux [1977] 1 S.C.R. 650; Denton v. Jones (No. 2) (1976) 14 
(eremicdiece: (HoCe ): Spencer v. Indian Head Union Hospital Mee 
48 D.L.R. 449 (Sask. C.A.); Kushner v. WellesTey os ESF 2 
Deka se sCoA). Johnston v. Wellesley Hospital oe ALDAECRS 


(3d) 139 (Ont. H.C.); Gloning v. Miller (1953) 10 W.W.R. 414 (Alta 
S262) ae ie Royal Columbian aes [1941] 1 W.W.R. 389 
(B.C.C.A); McIntosh v. Homewood Sanitarium [1940] 0.W.N. 118 

iB Beet Offord v. Ottawa Civic Hospital | aed O.W.N. 274-(H.C.); 

Hochman v. Willinsky [1933] O.W.N. 79 (H.C.); Harkies v. Lord 

Dufferin Nospttal [1931] 2D. LeReeG40<(Ont., S:C)s (Prescott: 

McArthur (1928) 62 0.L.R. 385 (H.C.). 
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the principles of statutory interpretation are found in the case law. 
The defendant for whom it is successful has not been tried and exoner- 
ated: rather, he has not been tried. Limitation periods exist for 
nearly all legal actions and refer to the time within which the action 
must be commenced, after which it will be said to be time-barred and 
will not be heard by a court except on that issue. 

Excellent practical reasons exist for establishing time limits 
within which suits must be brought: memories fade, records are lost, 
witnesses may die or become impossible to locate. This is the so- 
called stale evidence rationale. Furthermore, justice requires that 
there come a time when potential liability for negligence ought no 
longer to hover over one's head. But much dissatisfaction exists with 
the present law because meritorious claims may be sterilized prema- 
turely. Legislative reform has been called for and has begun in some 
provinces. !93 Thus within the near future the time periods them- 
selves will no doubt be changed which together with the fact that there 
are Significant differences in the law between provinces in terms of 
length of time, exceptions, and even the statutes in which the times 
are set out, complicate a thorough discussion of the topic. Fortunate- 
ly, there are two excellent and current sources on the present law: 
Williams, Limitations of Actions in Canada!04 and McLaren, Of 


Doctors, Hospitals and Limitations - The Patient's Dilemma, 105 Thus, 


103 e salami tavionsvAct,;: 1975) (BsC.2).5°C.837 -.0rat teProposed: Limitations 
Act in Attorney General of Ontario, Discussion Paper on Proposed 
Limitations Act (1977). 

104. @197.1):. 


105. 1973) 11 Osgoode Hall L.J. 85. 
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only general observations will be made about the defence. 

The limitation period varies for different types of action for 
generally it is the basis for the claim not the type of defendant that 
marks the suit. So an action brought against the doctor in contract or 
assault and battery must be brought within the normal limitation rules 
for those claims.!06 In the former it is usually six years from 
breach of the contract, !0/7 while in the latter it is normally two 
years from the commission of the tort. !08 Lawyers, architects and 
engineers are by tradition sued in contract !09 and therefore are 
vulnerable for a six year period for any breach in professional duty to 
a client. A hospital may be sued in contract or in tort!!0 but a 
doctor or other health care professional is to date most often sued in 
negligence. !!! 

Doctors, hospitals and now certain other health professionals are 
favoured by a shorter limitation period in most Canadian provinces. An 
action must be brought against a doctor within one year from the date 


of termination of services, except in Manitoba, | 12, Newfoundland, !!3 


106. Note there is some authority for the proposition that all actions 
against a doctor fall within the "malpractice" definition. 


107. Williams, supra n. 104 at 45. 

108. Id. at.59.. 

109. See Schwebel v. Telekes [1967] 1 0.R. 541 (C.A.). 
110. Rozovsky, Canadian Hospital Law 14 (1974). 

111. See supra Chapter 3. 

Bigs iMecdical Act. &.S.Me) 1970. "cz M-90,, -s° 43: 


Ligemitedical Act. 1974 (Ntid.). No. 119, s.°25 Lam. 1975, Nowel3,.s: 
yA ie 
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the North West Territories, the Yukon! 14 and recently British 
Columbia!!5 where the time is two years. This preferential treatment 
originated in Ontario in the late nineteenth century, when the Ontario 
legislature amended!!6 the Medical Act!!7 be setting a shorter 

period of one year (the norm was six years at that time) and by setting 
the termination of services as the time from which the period was to be 
calculated. The special rule with respect to doctors spread to all the 
other Canadian jurisdictions and similar protection was established for 
hospitals and other health care professionals, but the phenomenon was 
limited to Canada.!!8 In an early assessment of the growth of the 


law an Ontario Judge said: 19 


It is not an Act respecting limitation of actions, but one passed 

mainly for the benefit of the medical profession; nor is the provi- 
Sion in question an amendment of the provision of any such statute, 
but simply a provision for the special protection of the registered 


members of that profession. 
There is no evidence why the termination of services was chosen as 


a commencement date but it is probable that it was thought to provide 


4 amitation or Actions. Ordinance, Rk: Osh Wek. 1974. <6.) 0-6.5s- 
3(1)(d); Medical Professional Ordinance, R.0O.Y.T. 1976, c. M-6, 
Se 1-1(-4)-. 


iS weseeasupra in.,.103, Ss. 31) tape 
Lig. Aet to Amend the Medical Act... 18Smavonte)..c.. 24. Siac. 


117. R.S.0. 1877, c. 142. The isolation of this from other limitation 
law precluded flexibility. See McLaren, supra n. 105 at 90. 


118. McLaren, supra n. 105 at 87-89. 


119. Miller v. Ryerson supra n. 102 at 373. 
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some certainty, !20 By comparison, time begins to run in ordinary 
negligence actions from the time of the occurrence of the damage. 
However, under the special rule for doctors a patient must know of his 
injury and sue within one year from the termination of services. Thus 
when the cause of action is "hidden", as when an object is left in the 
body and remains inert, adverse consequences of negligent treatment are 
Slow in developing, or a negligent diagnosis is made which delays 
treatment, the patient may be unaware of the damage he has suffer- 
ed. !21 Moreover, there is a certain perversity for both parties when 
the termination of services is the critical date. The doctor-patient 
relationship is strained when a doctor is "caught" by continuing to 
treat his patient and similarly a patient may not receive the best care. 
Specifically, the time may be affected by the scope given to the 
word 'services'. An Alberta decision !22 has broadened the scope for 
recovery by holding that the subsequent treatment need not be a 
necessary or normal extension of the treatment in respect of which 
negligence is alleged. A doctor left his forceps in a patient who 
continued to consult him as a family doctor. Indeed, he removed the 


forceps. Had the patient not continued to consult the doctor she would 


120. See Tremeer v. Black supra n. 102 at 100. 
121. Id.; Miller v. Ryerson supra n. 1027 ats373% 


122. Gloning v. Miller supra n. 102; see also McKenzie v. Vance (1977) 
2 C.C.L.T. 63 (N.S.C.A.) where the Timitation period was extended 
against a doctor whose later "Services" were the filling out of 
Workers' Compensation Board forms. But see Town v. Archer supra 
n. 84 where the patient only returned to complain and was time- 
barred. 
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have been beyond the time period. Clearly, however, !23 


[b]y any contemporary standards of sound social policy the 
equivocal situation of the patient in these cases is entirely 
unsatisfactory and calls out for remedy. 


The author of this quote recommends that there be (1) no disparity 
between limitation periods for different torts (2) a common starting point 
in all negligence actions, viz. the occurence of damage, (3) the coales- 


cence of all limitation periods into one statute, and (4) a belated 


discovery rule, !24 


The last recommendation deals with the hidden cause of action and 
recognizes that even a reasonable patient may not discover the damge until 
the limitation period has passed. A number of attempts have been made to 
decide what conditions and contingenices ought to be placed on a patient if 


he is to be allowed to pursue a doctor under such a rule, perhaps years 


after the event. !29 Law reform is progressing in Ontario, '26 


i235 McLaren, supra n. l05-at 93. 
120" ae) dawaty. 97-98". 


125. See Manitoba's solution in the Limitation of Actions Act, R.S.M. 
1970, c. L-150 following the English Limitations Act, 1963 
(UK eee 47 -and: a critique vin, Mcbareneasupmamn. 105 %at,95-975 
see Health Disciplines Act, 1974 (Ont.), c. 47, s. 17 and a 
critique in Sharpe, Periods of Limitation and Medical Malprac- 
tice: A New Act for Ontario CT97S) 23 Ch recynse le, os ose 
Concern has been expressed in medical circles over the extension 
of the limitation period. See Geekie, The Crisis in Medical 
Malpractice: Will It Spread to Canada? 1975) 113 Can. Med. 


ASSOC.-d="-32 


126. Ontario Law Reform Commission, Report on Limitation of Actions 
(1969). 
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British Columbia!27 anq Alberta, !28 and it seems likely that 

McLaren's recommendations will be of some influence. The ultimate 
choice will be made by the legislatures on the basis of policy, and it 
is to be hoped that the final solution will Satisfactorily balance the 


interests of all concerned. 


127. Law Reform Commission of British Columbia, Report on Limitations, 
Party 1974). 


128. Williams, Report to the Institute of Law Research and Reform on 


Limitation of Actions, University of Alberta (1970); University of 


Alberta, Institute of Law Research and Reform, Working Paper, 
Limitation of Actions (1977). 
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CHAPTER VII 


PROOF OF NEGLIGENCE 


1. Introduction 


In all civil actions the plaintiff has the onus of proving the 
elements of the action brought. Accordingly in a medical negligence 


action against a doctor or hospital! it is the patient who must prove 


the essentials of negligence.¢ 


c 


If the action brought was based on 


such as battery or false imprisonment 
4 


one of the intentional torts 
Or was in the nature of a contract action," then the onus of proving 
the essentials of these actions would similarly rest on the patient. 

Whatever the nature of the action, the essentials are proven by 


means of evidence introduced by the parties to the action. Evidence 


includes the sworn testimony of witnesses or the parties to the 


1. Note that the word 'hospital' is used to cover the employees, such 
as nurses, for whom the hospital will be responsible. See Chapter 


2. See supra Chapter 5. For an excellent discussion of the burden of 
proof in Quebec see Mecs, Medical Liability and the Burden of 


Proof, An Analysis of Recent Quebec Jurisprudence (1970), 16 McGill 
TeGCee 


ie; 
SOUL daGlapuel 3. 


4. Sopinka and Lederman, The Law of Evidence in Civil Cases 403-406 
(1974). Supra Chapter 3. 
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action,° documentary evidence and exhibits.© Generally any evi- 
dence which is relevant to the case will be admissible, that is, it 
will be heard by the court. However, our legal system, in the course 
of its evolution, has developed a complex body of rules that determines 
which evidence is admissible and which is inadmissible. This body of 
rules also governs the question of how much weight ought to be attached 
by the court to various kinds of admissible evidence. Only a few of 
the rules, those most important to the medical negligence action, will 
be discussed in this chapter. 

The law of evidence is currently under study by both federal and 
provincial law reformers’ and it is expected that the law will be 


clarified and, hopefully, simplified. 


2. Evidence 


(a) Witnesses 


The patient attempts to make at least a prima facie case of medical 


negligence through the sworn testimony of himself and his witnesses. 


5. Including that from discovery: supra Chapter |. 


6. These are articles such as forceps, sponges, needles and are intro- 
duced into evidence during the testimony of witnesses. 


7. Law Reform Commission of British Columbia, Interim Report on the 
Law of Evidence (1973); Ontario Law Reform Commission, Report on 
the Law of Evidence (1976); Civil Code Revision Office, Report on 

vidence (1975); Law Reform Commission of Canada, Report on Evi- 
dence (1977). Also, the Uniform Law Conference of Canada has 


appointed a Task Force to prepare a draft report on evidence. 
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Usually his own testimony will be used to prove the duty owed to him 
and the injury suffered® and may help to establish the breach of the 
standard of care and the causal link between the alleged negligence and 
the injury. However, establishing these latter two matters will also 
require the testimony of experts, who will be doctors from the same 
speciality as the defendant if possible. The court must be satisfied 
that the expert called is by training, practice and experience particu- 
larly knowledgeable in the area in issue, and the party calling such a 
witness must so qualify him.9 

The proof of breach of standard of care and causation by the means 
of expert testimony is the most difficult part of the patient's 
case.!0 Even if there is no difficulty in obtaining the necessary 
experts! both counsel and the court must come to grips with complex 
medical terminology and information. Furthermore, the defendant too 
will make use of expert evidence to prove that he met the standard or 
to disprove causation. !4 Unfortunately, in the modern adversarial 


context an expert witness is too often seen and believes himself to be 


8. See Richardson v. Nugent (1918) 40 D.L.R. 700 (N.B.C.A.) where a 
new trial was ordered because the patient was allowed to exhibit an 
Open wound to the jury. See also Gray v. LaFleche [1950] 1 D.L.R. 
337 (Man. K.B.) where a trial judge refused to allow the injuries 
of a child who had suffered a deformed penis from a circumcision to 
be shown to the jury. 


9. See infra Chapter 8 for a description of how this is done. 


10. Haines, The Conduct of a Malpractice Action [1963] L.S.U.C. Spec. 
Lec. 273 at 289. 


11. See infra regarding the difficulty of obtaining witnesses. 


12. Note that in most jurisdictions the number of expert witnesses is 
restricted with leave to apply for more in appropriate cases. 
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a weapon for one side of the action. His true role is simply to assist 
the impartial court in determining the facts. Nevertheless, the qua- 
lity of the expert evidence is critical to the proof or disproof of 
negligence; !3 jn many cases in which the plaintiff has been unsuc- 
cessful it is clear that his expert evidence was weak, /4 

Although a court has the discretion ultimately to accept or reject 
expert evidence, !9 it is not likely to reject it unless the issue is 
non-technical or involves the taking of precautions, or unless the 
experts' opinions are divided. !6 

A basic rule of evidence is that a witness can testify only to that 
which he has actually perceived through his own senses. Information 
from other sources is referred to as hearsay evidence and is not admis- 
sible unless it falls into one of the generally recognized exceptions 


to the hearsay rule. For example, !/ 


a doctor who examined a patient 
when he was admitted to hospital is asked to describe the patient's 
injuries. The evidence is admissible. But if the doctor proceeded to 


state the opinion given by the radiologist on an x-ray examination of 


13. Samuels, Expert Forensic Evidence (1974) 14 Med. Sci. L. 17. 


14. See, for example, Wilson v. Swanson [1956] S.C.R. 804; McDaniel v. 
Vancouver Gen. Hospital [1934] 4 D.L.R. 593 (P.C.). 


15. Anderson v. Chasney [1950] 4 D.L.R. 223 4¢S.C.C.); Crits v. Sylves- 
ter (19567) S.C-R. 991: Price v. Millawski (1977) 1 U.M.0. 303 (Ont. 
C.A.); Meredith, Malpractice Liability of Doctors and Hospitals 
(1957). See also Chapter 6. 


16. Villemure v. Turcot [1973] S.C.R. 716. For the attitude of the 
Appeal Court when the medical evidence has been split, see Hay v. 
Bain [1925] 2 D.L.R. 948 (Alta. A.D.); Gray v. Caldeira [1936] 1 
WEW Rie 645,.(2..6. ).; 


17. Meredith, supra n. 15 at 47. 
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the patient, that would be hearsay and subject to objection. The 
example points out the main reason for the rule, which is that the best 
evidence regarding the x-ray would come from the radiologist who should 
be called and who could then be cross-examined. Two exceptions to the 
hearsay rule of importance to doctors are that 1) a patient's statement 
as to his physical or mental sensation or feeling is admissible 
evidence of the existence of that state (but not the patient's story of 
how and by whom the symptoms were caused) |8 and 2) a patient's 
declaration in anticipation of death made in extremis !9 may be 
admissible in a homicide case. 

Witnesses qualified by the court as experts can testify beyond 
Simply what they perceived with their own senses. Besides providing 
basic information to the court for its comprehension of the scientific 
or technical issues, the expert is allowed to state his opinion and 


conclusions. © 


(b) Documents 


Apart from the oral evidence of witnesses the plaintiff or defen- 
dant may rely on documentary evidence, such as the hospital record, 


reports of test results, or the doctor's office records to assist him 


18. Id. at 48; Sopinka and Lederman, supra n. Uy CHL gt 
19. Meredith, supra n. 15 at 47. 


20. Id. at 309; see also Taylor v. Gray (1937) 11 M.P.R. 588 at 598-99 
TNR. COAL). 
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in the action. A party wishing to procure or produce any of these, or 
other, documents has at his disposal the process of discovery of 
documents, discussed earlier.2] Thus a doctor or hospital is bound 

to disclose any documents made with regard to the patient's care and 
treatment. However, documents brought into existence to assist a 
defendant or his legal advisors are privileged@¢ as to their contents 
unless legislation states otherwise.23 In addition, legislation in 
most provinces provides the mechanism by which a patient can obtain a 
copy of his hospital record,24 and there is also legislation in most 
provinces allowing hospital records into court as evidence provided 
they are made in the usual and ordinary course of hospital business and 
at the time of the act or event recorded, or within a reasonable time 


afterwards.29 The admissibility of hospital records in court has 


21. Supra Chapter 1. 
22. achits iver Sylvester [1955 OSWeN.w243eCHKc. ):. 


PBe EVICGENCEIACTTS RES Bac .03960% cor ls4etssepi2sy 13a [amew97 68, CeE335 
S.. 061: Manitoba Evidence: Act; R.S.M-. 1970.0 ¢c.. F150. 7s) 50) fam: 
1971 aS cORTO WSS. .b2,13: 19765. CrbO9RNSHISiIseEvadences Act, ORAS .0: 
1970;4c. 15. Ss. 52: Saskatchewan Evidence Act. R.o.9. 19654..0...c0, 
Se BO Pam ado6o ite .STetst 25 A972ERchadOSses 397 8a / 4K OCR 29/7. 
Seed | 


24. See, for example, Alberta Hospitals Act, R.S.A. 1970, c. 174, s. 
35, aS amended. 


25 Evidence Act, R.5.8.C. 1960, c¢./134, se. 43) ham 1906.6. 16. 4S. 
Manitoba Evidence Act, R.S.M. 1970, c. E150, s. 58; Evidence Act, 
ReSENeB, 4973. °c. E=11, Ss. 493 Evidence Act. R.S3N.S.. 196 /iec. 204 
sns2e: EwadencewActs)R2S.0214970, ‘cer 151, S24 3637 Sask atchewanteEv i- 
Cence Act Abas Ss 1965uP cr e80ces. BOs hams) 1969Ghe. .50 Bs aan 197.2), 
Cin05: iste 0 19/3-74) cicse 97, See | Canada’ Evidence, Actye ReseG. 
19g OAR AkS 10RS570:30(. 19) 
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been confirmed in the case law.2© 

The hospital record's admission as an exception to the hearsay 
rule, whether by virtue of statute or case law, raises the issue as to 
the weight to be given to it. In a very important case, Aresiv. 


Venner@/ the Supreme Court of Canada said: 


Hospital records, including nurses' notes, made contemporan- 
eously by someone having a personal knowledge of the matters then 
being recorded and under a duty to make the entry or record should 
be received in evidence as prima facie proof of the facts stated 
therein. 

Thus we see judicial reform of the law by the creation of an excep- 
tion to the hearsay rule in regard to hospital records. The effect of 
the decision is that what is stated on the record becomes evidence for 
the party putting it in. To challenge it opposing counsel has to call 
as his witness the person who made an entry, who can then be cross- 
examined by the party who put the hospital record into evidence. This 
is a peculiar reversal of the usual procedure. Normally, a witness who 
has information is called by the party attempting to prove the fact and 
then cross-examined by the party challenging the fact. A further cri- 


ticism of the decision is that it admits not just objective record- 


keeping such as vital signs but also subjective observations about the 


26. Joseph Brant Memorial Hospital v. Koziol (1977) 2 C.C.L.T. 170 
] 


moe ee 
(S.C.C.); Aynsley v. Toronto Gen. Hospital [1968] 1 0.R. 425 


(H.C.); Adderley v. Bremner [1968] 1 0.R. 621 (H.C.). See also 
Sopinka and Lederman, supra n. 4 at 88-90. 
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patient, which should be subject to cross-examination.28 While the 
law of evidence needs reform, decisions such as Ares only serve to 


contribute to the confusion.29 


(c) Admissions 


In addition to documents and the testimony of witnesses the patient 
may rely on admissions made by the doctor or hospital. These may occur 
in the pleadings or, as is more frequent, during examination for dis- 
covery or during cross-examination at trial. Such evidence is very 
Significant, because it is presumed that no one would admit something 
against his own interest if it were not true. Furthermore, there is no 
doubt that the doctor in the medical negligence action is the best 
authority on what he did, how he did it, and why he did it.29 He 
more than anyone else likely knows whether or not his conduct was sub- 
standard. 

However, while admissions of sufficient import to decide the case 


one way or the other are regular fare in Hollywood trials, they rarely 


28. Thompson v. Toorenburgh (1973) 50 D.L.R. (3d) 717 (B.C.C.A.). An 
excellent example of how critical subjective assessments by nurses 
may be to the outline of an action, see Park v. Stevenson Memorial 


Hospital Ont. H.C., Holland J., 1974 (unreported). 


29. A critique of the case is found in Sopinka and Lederman, supra n. 4 
at 78-80. Note that it appears to have been overlooked in 
Schweizer v. Central Hospital (1974) 6 O.R. (2d) 606 (H.C.). 


30. Waltz and Inbau, Medical Jurisprudence 70 (1971); see also Joseph 
Brant Memorial Hosopital v. Koziol supra n. 26. 
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occur in real life. Fatal admissions are only obtained through thorough 


preparation, skilled advocacy and fortuitous circumstances. 


(d) Conclusion 


When all the plaintiff's evidence has been put before the court the 
critical question of whether he has established a prima facie case must 
be considered. To satisfy this test the plaintiff must have adduced 
some evidence which is more consistent than not with negligence on the 
part of the defendant;3! the facts must raise an inference of negli- 
gence. Once the prima facie case has been established, the defendant 
must then meet the inference of negligence by proving any defences he 
has available,%¢ in a fashion similar to that in which the plaintiff 
has attempted to prove his case: the sworn testimony of himself and 
his expert witnesses, relevant documents, and admissions by the plain- 
ta fits 

In contrast to criminal cases, in which the matter must be proven 
beyond a reasonable doubt, the standard of proof required in a negli- 
gence case, as in all civil actions, is that the plaintiff must prove 


his case on a balance of probabilities. Thus at the end of the 


31. Nathan, Medical Negligence 105 (1957). 
32. See supra Chapter 6. 


33. Parkin v. Kobrinsky (1963) 46 W.W.R. 193 (Man. C.A.). In McDaniel 
v. Vancouver Gen. Hospital supra n. 14 [1934] 4 D.L.R. 593 at 594 
an erroneous statement was made that the onus of proof was the 
criminal one. See De Paoli v. Richardson [1936] 2 W.W.R. 183 
iAitasencu.). 
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trial the judge or jur y34 must weigh all of the evidence adduced by 
both sides and decide whether the plaintiff has proven on a balance of 


probabilities that the defendant was negligent.3° 


See Ditticulties of Proof 
(a) Direct and Circumstantial Evidence 


A patient who wishes to establish his case before the court must, 
as we have seen, prove the essentials of his action whatever they may 
be before he can succeed. In order to prove the essentials of his 
action he will try to establish the existence of certain facts. Any 
fact sought to be established in support of an essential of an action 
is referred to as a "material" fact. Direct evidence is testimony or a 
document which itself establishes a material fact, and circumstantial 
evidence is evidence which shows the existence of circumstances from 
which the court may infer a material fact .36 Thus, bits of evidence 
which of themselves would be of little probative value may when 


combined justify the court's inference of a material fact.3/ To 


34. See infra. 


35. Nathan, supra n. 31 at 108. Note the civil onus of proof in Holmes 
v. London Bd. of Hospital Trustees (1977) 17 0.R. (2d) 626 (H.C.); 


see also Martel v. Hotel-Dieu St.-Vallier; Vigneault v. Martel 


(1969) 14 D.L.R. (3d) 445 at 448 (S.C.C.). 


36. Sopinka and Lederman, supra n. 4 at 31. 


37. Grant v Australian Knitting Mills Ltd. [1936] A.C. 85 (P.C.). 
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illustrate,38 if a patient alleged that he had contracted an infec- 
tion from the administration of an anaesthetic, direct evidence may not 
be available to prove whether the infection resulted from the solution, 
the instruments or the individuals. However, evidence that the solu- 
tion was properly constituted and handled, and that the individuals 
exercised proper sterile techniques would lead to the inference that 
the cause of the infection was a failure to disinfect the instruments. 

Direct evidence is of course the best evidence and the case will be 
stronger if such evidence is available to show precisely how the acci- 
dent occurred. However, the difficulty in most medical negligence 
cases is that the full circumstances of the accident are not known to 
the patient and therefore evidence of this calibre is not often avail- 
able.29 Even if the circumstances are known, their significance may 
be unnoticed by the patient who lacks and perhaps cannot obtain the 
necessary expertise. 

But it seems that Canadian courts are reluctant to infer negligence 
on the basis of circumstantial evidence in medical negligence cases. 
One reason is probably a concern that patients with little or no direct 
evidence would sue too easily in the hope that a court would accept 
circumstantial evidence, thus crowding the courts and placing a diffi- 
cult burden on the judiciary. Another explanation was offered in 


Girard v. Royal Columbian Hospital:49 


SS. Nathan. supran. 31 at. 167. 
39. See, for example, Radclyffe v. Rennie [1965] S.C.R. 703. 
A0PatelS7oyeeo 0.2.) (3d)s6/6"at.69T (B.C.S.C.)" 
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The human body is not a container filled with material whose per- 
formance can be predictably charted and analysed. It cannot be 
equated with a box of chewing tobacco or a soft drink. Thus, while 
permissible inferences may be drawn as to the normal behaviour of 
these types of commodities the same kind of reasoning does not 


necessarily apply to a human being. Because of this medical 

science has not yet reached the stage where the law ought to pre- 

Sume that a patient must come out of an operation as well as or 

better than he went into it [emphasis supplied]. 

These arguments invite comment. The mere fact that a court should 
decide to allow the proof of material fact, in a proper case, from 
cogent circumstantial evidence would not likely open the floodgates of 
litigation. Circumstantial evidence is given weight in other civil 
actions*! and there is no indication that the practice has sparked an 
abundance of litigation. Furthermore, the judiciary is in an ideal 
position to control the extent to which circumstantial evidence would 
be relied upon and a firm stance by the courts in equivocal cases would 
serve to discourage frivolous suits. 

The Girard case suggests that the complexity of the human body 
militates against the use of circumstantial evidence in medical negli- 
gence cases. However the argument passes over the fact that medical 
science has succeeded to a considerable extent in identifying devia- 
tions from normal physiological behaviour to the point where the risks 


of various complications arising out of certain procedures can often be 


41. Sopinka and Lederman, supra n. 4 at 33 and 526. 
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expressed in terms of a percentage.42 The reasoning suggested by 
this case would have the patient meet his onus in every case by direct 
evidence alone because the crux of the medical negligence action is 
always damage to a human body. It is hoped that the courts will take a 
more moderate view and apply these rules of evidence to medical negli- 
gence suits in the same fashion as they are applied in other actions. 
Otherwise, the effect is to place on patients a higher burden of 
proof .43 

Having said this, a plaintiff in certain medical negligence cases 
may be able to take advantage of one rule of circumstantial evidence 


developed for his benefit: res ipsa loquitur. 


(b) Res Ipsa Loquitur 
(i) Prerequisites 


There has been judicial recognition in negligence cases of the 
hardship on the plaintiff who is attempting to prove negligence when he 


knows only that an accident has happened and that he was injured. In 


42. See Chubey v. Ahsan [1976] 3 W.W.R. 367 (Man. C.A.) where the medi- 
cal evidence was that in disc surgery in 1 of 7,000 operations an 
artery is damaged and 50% of these result in death; see also Reibl 
We Hughes <41977 "178).D eRe (8d). 35: (1978 enc. Cal. SZ Zar One. 
C.A.), where the medical evidence was that a patient undergoing 
arterial surgery was subject to a 14% risk of mortality or 
morbidity. 


43. Where a patient has difficulty getting witnesses, the burden is 
increased further. See infra. 
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many instances the details of the accident are known only to the defen- 
dant, but sometimes the mere fact that an accident happened will itself 
give rise to an inference of negligence on the part of the defendant 
because the event is such that it would be unlikely to occur unless 
there had been negligence.44 The accident "speaks of negligence"; 
hence the term used for this circumstance: res ipsa loquitur, "the 
thing speaks for itself". 

Variously described as a rule, principle, doctrine and maxim, res 
ipsa loquitur is applied in Canada as part of the law of circumstantial 
evidence? and has been called "one of the great mysteries of tort 
law", 46 

As with much of the law, the essentials of res ipsa loquitur are 
easy to state but its application is complicated.4/ The doctrine 


will only apply when: 


1) there is no evidence as to how or why the accident occur- 
red,48 and 


aa Reyne a poad leu (lsosecah.) enCewrec.. 109 ER.» 299) (Exe 
45. Sopinka and Lederman, supra n. 4 at 399. 


46. Linden, Canadian Tort Law 221 (1977). See 219-252 of this book for 
an excellent review of the law. This is true despite the fact that 
it is subjected to analysis by authorities in both the law of torts 
and evidence. See Sopinka and Lederman, supra n. A. at398. 


47. Wright, Res Ipsa Loquitur in Studies in Canadian Tort Law 41 (lst 
ed. Linden, 1968); Fridman, The Myth of Res Ipsa Loquitur (1954) 10 


U.T.L.J. 223; Paton, Res Ipsa Loquitur (1936) 14 Can. Bar Rev. 480; 


Schiff, A Res Ipsa Loquitur Nutshell (1976) 26 U.T.L.J. 451. 


48. Most authorities prefer to state (2) and (3) as requirements and 
(1) as a prerequisite. In medical negligence cases the order in 
which they are here set out provides the best understanding. 
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2) the accident is such that it would not occur without negli- 
gence, and 

3) the defendant is proven to have been in control of the situa- 
tion either personally or vicariously.49 

The possible effects of the doctrine on the onus of proof vary and 


are best understood by an analysis of the case law on point. 


(ii) Application 


There are compelling policy reasons for utilizing the doctrine in 
the medical negligence case. The plaintiff who often knows nothing 
about the accident, indeed who may have been anaesthetized or very 
111,29 bears a heavy burden yet may have difficulties getting inform- 
ation and witnesses.?! The defendant, on the other hand, who knows 
or ought to know often has easy access to the facts.0¢ 

The courts saw difficulties in trying to distinguish between medi- 


cal accidents which could?’ not occur without negligence and those 


which could and for some time it was uncertain whether res ipsa 


49. By "vicariously" is meant by virtue of having responsibility for, 
or right to control, the wrongdoer. 


50. See, for example, Eady v. Tenderenda (1975) 2 S.C.R. 599. 


51. $e@Vinira. 


52. See McLean v. Weir [1977] 3 C.C.L.T. 87 at 95 (B.C.S.C.) where the 
patient was said to be under a "formidable disadvantage" as a 
layman suing an expert. 


53. Clark v. Wansbrough [1940] O.W.N. 67 at 72 (H.C.); Hughston v. Jost 


94s Gwin. 3) (H.C). 
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loqguitur apllied in medical negligence cases.>4 However, it is 
cléar Csince 1963”and Holt. Nesbitt> that the courts are to 

avail themselves of expert evidence as to what is normal and what is 
not°® and that justice demands the application of the doctrine in 


this context:°/ 


It would give to doctors, dentists, and members of other pro- 
fessions an unfair and unwarranted protection in actions where 
their conduct in the exercise of their profession is called 
into question. It would permit them to refuse to give an 
explanation in a Court of justice of a happening which has 
caused injury to a person, even though the occurrence was of 
such a kind and description that a reasonable man would 
naturally infer from it that it was caused by some negligence 
Or misconduct. It would place them in a position in the Courts 
that in a case such as the present one the defendant could 
unfairly and unjustly say: "I alone am responsible for all that 
happened in the course of the operation. I know all the facts 
from which it can be decided whether or not I used due care. I 
can explain the happening, but I refuse to do so." To permit a 
defendant to take such a position in a Court of law would be, 
in my opinion, a denial of justice to a person who knows 
nothing of the matter that caused his injury and seeks to 
recover for the loss suffered by reason of it from the person 
who possesses full knowledge of the facts. 


54. It was said not to apply in Ontario. See Hughston v. Jost id. at 
6. There are early cases which recognized it might apply: Hodgins 


v. Banting (1906) 12 0.L.R. 117 (H.C.); McTaggart v. Powers [1926] 


3 W.W.R. 513 (Man. C.A.); Sisters of St. Joseph of the Diocese of 
Lon 


ondon v. Fleming [1938], S.C.R. 172; McFadyen v. Harvie [1941] 2 
D.L.R. 663 affirmed [1942] a CUR: 390; ateyer v. Lefebvre [1942] 1 
WOWER 2 465 I(Altast.A sD?) 9 .COxvv: Saskatoon [1942] 1 W.W.R. 717 
(Sask. C.A.); Bernier v. Sisters of Service (St. John's Hospital, 
Edson) [1948] T W.W.R. 113 (Alta. T.D.). And cases where it was 


applied: Harkies v. Lord Dufferin Hospital [1931] 2 D.L.R. 440 
(Ont. H.C.); Taylor v. Gray supra n. 20; Abel v. Cooke [1938] 1 
WOW URLE49 GhiitacuAeD.)oe et eens oar ¥. eertr 


55. Ki953] }1eSUCtR. . 143 -/UAIso Grits v. Sylvester supra n. 15. 
56. Interlake Tissue Mills Co. v. Salmond [1949] 1 D.L.R. 207 (Ont. 


EtAs)sihobson v. Munkuey C1976)V1 C2C.L.T. 163 (Ont. H.C.). 


57. Holt v. Nesbitt [1951] O.R. 601 at 605-606, affirmed [1953] 1 
S.OeR. 143, 
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Nevertheless the courts continue to be cautious in their applica- 
tion of the doctrine in medical negligence cases.°8 To the old fears 
of lack of expertise, inability to appreciate the difference between 
the non-negligent accident and the negligent accident and reluctance to 
find that there is no evidence as to how the accident occurred? js 
now added the modern one of increasing the liability of doctors and 
hospitals to the point of precipitating a "malpractice crisis" .60 
Whether these fears are justified in Canada is not yet clear. 

Each of the prerequisites to res ipsa loquitur will now be examined 


with reference to the cases since Holt v. Nesbitt. 
A. The cause must be unknown 


By "cause" is meant the cause-in-fact of the injury, including the 
facts leading up to the injury itself. When the facts of the accident 
which caused the patient's injury are known, the doctrine is inapplic- 


able as, for example, when a patient suffered burns and scarring from a 


58. Tallin, Liability of Professional Men er seg gence and Malprac- 
tice (1960) 3 Can. Bar Je 230 at 240% jurisprudence reveals 
the same progress, see Hole, Medical aioe in New York (1976) 
27 Syracuse L.R. 657 at 678. 


59. Laidlaw, The Burden of Proof in Malpractice Actions [1963] 
L.S.U.C. Spec. Lec. 219 at 222. See Kolesar v. Jeffries (1976) 12 


O.R. 142, affirmed (sub nom. Joseph Brant Memorial Hospital v. 
KOZ A Oneness ly On eG 


60. Teplitsky and Weisstub, Torts-Negligence Standards and the 
Physician (1978) 56 Can. Bar Rev. I2T. 
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carbon dioxide slush treatment for acne.©! when the plaintiff knows 
only part of the story he ought to plead and prove what facts he does 
know and plead res ipsa loquitur when he can go no further .62 

However, if there is evidence of the cause of the accident, the 
patient cannot ignore it and expect to use the doctrine as a substitute 
for proving his case.o3 Furthermore, should the true cause of the 
accident become known during the trial, the doctrine loses its 
utilityand the case proceeds as an ordinary negligence case.o4 

While there is general agreement on this prerequisite, 0 the 
courts must face the fact that there will occasionally be cases where 


the cause is impossible to pin down, and it may have to be ruled a 


mystery.©6 


61. Johnston v. Wellesly Hospital (1970) 17 D.L.R. (3d) 139 (Ont. 
HAG.) Seer aso Kolesar ve vetiries (1974) 759 DUR. (od) 307, 
varied 12 0.R. (2d) 142, affirmed (sub nom. Joseph Brant Memorial 
HOSpitar VerKaz iol yee CIC LTS 170 Sete c) supra im. Zo sewangdsy’. 
Parker [1976] 5 W.W.R. 25 (Sask. Q.B.). 


62. It may not be fatal to fail to plead it: Greschuk v. Kolodychuk 
(1959) 27 W.W.R. 157 (Alta. A.D.). But see David Spencer Ltd. v. 
Paetd. P39] SiC OR 2136.2 


63. McLean v. Weir supra n. 52. 
64. Nathan, supra n. 30 at 109. 


65. But see the peculiar statement in Sisters of St. Jospeh of the 
Diocese of London v. Fleming supra n. 54 at 7s Jes suntortun- 
ate that the maxim res ipsa loquitur, which serves satisfactorily 


when applied to certain cases in which the cause of the action is 


known, has become a much overworked instrument in our courts..." 
[emphasis supplied]. 


66. Hobson v. Munkley supra n. 56; see also Kolesar v. Jeffries supra 


n. 61; see also Cavan v. Wilcox (1974) 2. N.R. 618 at 626 (S.C.C.). 
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B. The accident must speak of negligence 


This determination causes the courts the most difficulty. Any 
person knows that certain events, such as bags of sugar falling on 


68 or an airplane crashing, ©9 


people,°” an oi] furnace exploding, 
bespeak negligence. But few know whether an artery cut during disc 
sur ger y/9 or an ureter cut during gynecological surgery’ | does. 

Of course not every medical accident speaks of negligence. Accidents 
can and do happen without negligence./@ The problem is how a judge, 
a medical layman, is to know the non-negligent accident from the 
negligent one. The best evidence would be the testimony of experts 
that the accident that caused damage would not normally occur without 
negligence on the part of the defendant, and if it is possible to ob- 
tain this evidence the patient ought certainly do do so./3 However, 


to require such evidence in every case would be to misinterpret the 


doctrine and apply it more strictly to medical negligence cases than to 


6/7. Scott v. London & St. Katherine Docks Co. (1865) 3H. & G., 596, 159 
ERR sb00) bier Cl.) 


68. Kirk v. McLaughlin Coal & Supplies Ltd. (1967) 66 D.L.R. (2d) 321 
(Ont. C.A.) 


69. Malone v. Trans-Can. Airlines; Moss v. Trans-Can. Airlines [ 1942] 
eRe a53. of 


70ekapur wv. Marshalls (1978). 4.C.C.L. 1s 2ogeOnt.. Hee. ). 
71. Hobson v. Munkley supra n. 56. 
72. Crits v. Sylvester supra n. 15; McTaggart v. Powers supra n. 54. 


73. McLean v. Weir supra n. 52. 
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ordinary negligence cases,/4 for there are some occurrences that, 
even to a layman, speak of negligence without the confirmation of 
expert evidence. As was stated in an English case where the patient 


proved that the doctor had left a swab in her body:/9 


The surgeon is in command of the operation. It is for him to 
decide what instruments, swabs and the like are to be used, and it 
is he who uses them. The patient, or, if he dies, his representa- 
tives, can know nothing about this matter. There can be no 
possible question but that neither swabs nor instruments are ordin- 
arily left in the patient's body and on one would venture to say it 
is proper, though in particular circumstances it may be excusable, 
so to leave them. If, therefore, a swab is left in the patient's 
body, it seems to me clear that the surgeon is called upon for an 
explanation. That is, he is called upon to show, not necessarily 
why he missed it, but that he exercised due care to prevent its 
being left there. 


Lord Nathan has stated in reflecting upon that case:/6 
All that is necessary is that the occurrence is more consistent 
with there having been negligence than with there having been none; 
and the mere fact that the occurrence may have happened without 
negligence does not preclude the operation of the maxim if the more 
probable explanation is that there was negligence. 
Therefore, while some events may speak directly to the layman of the 
negligence others may require the interpretation of an expert. If the 
former, the court can apply the doctrine on its own; if the latter the 
plaintiff must provide the conduit in the form of an expert witness. 


Unfortunately Canadian Judges have not distinctly stated their 


position on this issue but a reading of the cases indicates that they 


74. Fleming, Law of Torts 304 (5th ed. 1977). 
75. Mahon v. Osborne [1939] 1 All E.R. 535 at 561 (C.A.). 
JGiacoupCasn. 3) -act_ 116, 
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are applying the doctrine. Accidents which have been held to speak of 


negligence have involved broken needles,// misplaced injections 


causing paralysis/8 and circulatory complications, /9 burns, 80 


sponges® | and forceps82 left behind, anaesthesiological mis- 


haps,83 and surgery causing vocal impairment®4 and facial paraly- 


sis.85 Accidents which have been held not to speak of negligence 


have involved arterial surgery causing paralysis,%© ureter damage 


during tubal ligation,9/ disc surgery causing arterial damage and 


death®8 and dental extraction causing a broken jaw. 


crtical question is whether such an accident would normally occur with- 


1 ae 
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The courts must be aware of the basic difficulty that while the 


CanGineavieNoneredia lool) co DeL.Re (ed) 49c " SecuG. )s 


Martel v. HOtel-Dieu St.-Vallier; Vigneault v. Martel supra n. 35. 


Cavan v. Wilcox supra n. 66. 


Abel v. Cooke supra n. 54; Harkies v. Lord Dufferin Hospital supra 


n. 54; Sisters of St. Joseph of the Diocese of London v. Fleming 
eg ve er ee, Se, EES ET SF TOUR Ee Ne em aA 


supra n. 54. 


Kanderdas' Vv." lowi(lo73) oc Del.oR.) (3d)303) (Ont. HiCe)e snot ve 
Nesbitt supra n. 55. 


Taylor v. Gray supra n. 20. 

Holmes v. London Bd. of Hospital Trustees supra n. 35. 
Finiay vc nuid | 1975) (S.C .R. 33S. 

Eady v. Tenderenda supra n. 50. 

Girard v. Royal Columbian Hospital supra n. 40. 
Hobson v. Munkley supra n. 56. 

Kapur v. Marshall supra n. 70. 


Fish v. Kapur [1948] 2 All E.R. 176; Fletcher v. Bench reported in 
[1973] AoBrat.. Meds. J. )1Z catia. 


281 


to déote oF pio oad saved Miri asia 
snore soetat psgstqaim WN, zsfpaen- HOU ‘ pveGval 

08 ard 2% _wnot tha fynos seroted gt aba if aclinin én 

i golotzedtzeons bandas rere ‘Sage 

ost ts *Srnaevtsas? Teacw eit 2u80. ‘ma a 

g2n90i [aero wien ot tom died feed avet ot ti 2: f = 

coven “otaw dtachsseq enbauad wieewe eae fc 

aman Teattetan pnt 2062 yraptu2 aeto. $ oti 

o wet aston 6 oe mea ere, teats na 

‘Pew fond VahuaT tue ofeae ot tg, SSws ad tena 

yunan yb amon biuow inabhoas Me Aue Tadsathe 24..n0 ita 


- a 
Dad) SOR QBS) Dh 40-8 9) saa ia Li . 


46 4. BWU2 SBI 


ete it q2zon niet we, B90] | 
~Batmol 7) ¥ Onna "9232000. Sh Lie geet 


itoH :1.3.4 2800) 2060 (bE) yRvo- q ” (tier) ie 
DS of soit od 3 


ch) .f 67a Bint L6: ge0e Hee aan v3 


Bee 0.2.2 (eter) bul, 


, Oe «ff 6! qu bit =r at 7 


J 


.0d..9 squ2 TsdtgeoH nef j : ae é 


out negligence, it may be an impossible one for an expert to answer, 
especially if such an accident has never occurred before. This and the 
difficulty of cataloguing res ipsa loquitur situations call out for 
flexibility and the use of common sense,99 as put succinctly by 


Fleming:9! 


the maxim contains nothing new; it is based on common sense, since 
it is a matter of ordinary observation and experience in life that 
sometimes a thing tells its own story. 


C. The negligence must be the defendant's 


The patient must be able to prove that the defendant was in control 
of the state of affairs out of which the negligence arose. Thus the 
defendant may be a doctor, a hospital or an employee, but the patient 
must not only allege the negligence but also point out the defen- 
dant .2¢ Thus where a patient was burned when alcohol ignited during 
a cauterization the doctrine was held not to apply because many persons 


were engaged in the procedure and she could not point to any one of 


90. Wright, supra n. 47 at 48 and 61. In 1906, for example, it was 
held that deformities were a very common result of fractures even 
with the most skilled treatment of modern surgery; hence, res ipsa 


loquitur should not apply; see Hodgins v. Banting supra n. 54. 


Today, deformities might well speak of negligence. 


91... Supratnt 74 zte302. 


92. Hdtel-Dieu de Montréal v. Couloume [1975] 2 S.C.R. 115. See 
Nathan, supra n. 31 at 110 and Wright, supra n. 47 at 55. 
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them.93 In the modern medical setting with team treatment the 

patient may have great difficulty in pointing to any one person. 
Attempts to assist the patient have led to innovative jurispru- 
dence.24 In an American case, Ybarra v. Spangard, 9° a patient who 
suffered a shoulder injury during appendix surgery sued the entire sur- 
gical team. He was non-suited at the trial but on appeal the case was 
sent back for a new trial and res ipsa loquitur was held to be applic- 
able. Recently in Ontario a court%6 attempted to extend the case of 
Cook v. Lewis ,9/ holding that because a nurse's negligence precluded 

a determination of the patient's cause of death it was up to her and 
her employer, the hospital, to prove a cause of death unrelated to 


98 


their negligence. But the Supreme Court of Canada’° overruled the 


decision and reiterated that the negligence must be "brought down" to 
one or other of the defendants by the plaintiff. The court did leave 


for the future the possibility that the Cook v. Lewis rule could be 


93. McFayden v. Harvie supra n. 54. See also Morris v. Winsbury-White 
[1937] 4 All E.R. 494 (K.B.) where the doctor sued had not been in 
charge of the patient the whole time. 


94. See Wright, supra n. 4/7 at 50-54. 


Dosa o4eP 2G oa, (Cal. S:C.)e, “Wreightenasscriticized this 
decision supra n. 47 at 54. 


96. Kolesar v. Jeffries (1976) 12 0.R. (2d) 142 affirmed (sub nom. 
Joseph Brant Memorial Hospital v. Koziol) 2 C.C.L.T. 170 (S8.C.C.). 


97. [1951] S.C.R. 830. This case held that when a person has been 
injured by one of two persons, in circumstances where both have 
acted carelessly and the effect is to make it impossible for the 
plaintiff to show which one's negligence caused the injuries, then 
both should be held liable unless they can exculpate themselves. 


98. Joseph Brant Memorial Hospital v. Koziol supra n. 26 and Klar, 
Annotation. 
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invoked to help a patient in the right case which, it appears, would 
have to have very special circumstances. It would be a case where the 
patient could implicate both defendants in the negligence but be unable 
to show the cause as flowing from the actions of one or the other of 
them.99 Given the court's caution in invoking res ipsa loquitur it 

can be assumed that Cook v. Lewis will rarely be applied, but where the 
above facts exist it could be of some assistance in resolving the 
Causation issue. 

However, the patient is greatly assisted in his search for the 
appropriate defendant by pre-trial inquiries, especially the examina- 
tion for discovery. The opportunity afforded to question the doctor or 
officers or employees of the hospital is sufficient reason for naming 
all possible negligent actors as defendants and discontinuing after- 
wards against those who have no place in the action. The practice is 
not a happy one for the fostering of a better relationship between the 
professions but it is suggested that it is preferable to extending the 


100 


doctrine as was done in the American case or has been suggested in 


dicta in an English case. /0! 


09, (Kel alien 1d 
100. “Supra on. 95: 


101. See Roe v. Minister of Health [1954] 2 Q.B. 66 (C.A.) at 82 per 
Denning L.J.: "If an injured person shows that one or other or 
both of two persons injured him, but cannot say which of them it 
was, then he is not defeated altogether. He can call on each of 
them for an explanation". For a comment see Wright, supra n. 47 
at 54. 
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(iii) Effect 


Assuming the prerequisites for the application of the doctrine have 
been met, the next issue is its effect of the onus of proof in a medi- 
cal negligence case. 

On this point the case law is fairly consistent: the doctrine 
Causes an inference to be drawn that the defendant was negligent 102 
and that the defendant, to counter the inference, must offer an 
explanation of the incident as consistent with no negligence as with 
negligence.!93 The Supreme Court of Canada has cautioned strongly 
that the effect of the doctrine ought to be kept at a reasonable 


level; 104 


It appears to me that in medical cases where differences of expert 
opinion are not unusual and the sequence of events often appears to 
have brought about a result which has never occurred in exactly the 
same way before to the knowledge of the most experienced doctors, 
great caution should be exercised to ensure that the rule embodied 
in the maxim res ipsa loquitur is not construed so as to place too 
heavy a burden on the defendant. Each such case must of necessity 
be determined according to its own particular facts and it seems to 
me that the rule should never be applied in such cases by treating 
the facts of one case as controlling the result in another, however 
Similar those facts may be. 


The doctrine has been only rarely held to have the effect of plac- 


ing on the defendant an onus of disproof of negligence in medical 


102. For an excellent statement see Holmes v. London Bd. of Hospital 
Trustees supra n. 35. 


103. Finlay v. Auld supra n. 84 at 343. 
104. Cavan v. Wilcox [1975] 2. S.C-R. 663 at 6/4, 
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cases, 105 although it frequently happens that a defendant will do so, 
even in cases in which the doctrine is not strictly applicable. 106 
This is so because such a defence is of course virtually unassailable. 
If the defendant offers a satisfactory explanation, then the basic 
burden of proof remains with the plaintiff who, without more evidence, 
will not succeed in proving his case on a balance of probabili- 
ties, 107 However, it would be an imprudent defendant who offered no 
explanation, because the effect at a minimum would strengthen the in- 
ference of negligence !98 and could possibly result in a finding that 
the plaintiff had successfuly proven his case!09 or at least prevent 
a non-suit. !!0 
The defendant's explanation need not prove exactly what happened so 
long as the theory advanced is supported by reasonable testimony. 
Accordingly, where a defendant testified and called “ample medical 


evidence to support the finding that the injection was given without 


105. But see Cardin v. Montreal (1961) 2 
v. Royal Inland Hospital (1964) 48 
oe 


(BeGaSyvC.yt 


D.L.R. (2d) 492 at 495; McKay 
L 


Dubie. 
DLR ated) 665. .at7670 


106. See, for example, McLean v. Weir supra n. 52 and Picard, Annota- 
tion. 
107. Cavan v. Wilcox supra n. 66 at 628. 


108. Mahon v. Osborne supra n. 75. For a comment see Wright, supra n. 
Lr ee 


109. Karderas v. Clow supra n. 81 at 312; Taylor v. Gray 11] M.P.R. 588 
at 606, see Supra n. 20. 


110. McKay v. Gilchrist (1962) 35 D.L.R. (2d) 568 (Sask. C.A.). 
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negligence" !11 the explanation was found adequate. Similarly it was 
held that the defendant had successfully discharged his burden of 
rebutting the inference where he and his medical witnesses testified 
that it would have been impossible for him in the circumstances to have 
caused the damage which formed the basis of the complaint. | 12 On the 
other hand, a pure hypothesis by the defendant (found to be an unreli- 
able witness) with no support from other witnesses was held not to be 
an adequate explanation! !3 nor was an explanation which revealed a 
failure to take precautions on the part of the defendant. !14 The 
extremes of the adequacy and inadequacy of explanations are not diffi- 
cult to see from the cases but the middle area remains muddy, and at 
least one Judge has recognized the need for clarification. !!5 

Factors that ought to be relevant include whether the defendant 
testifies, whether any evidence is available to substantiate the 
explanation, the time at which the theory or explanation was first 
advanced, and the credibility of the theory. | 16 ihe doetrinevot res 


ipsa loquitur is simply a means of assisting the court in having all 


Waet Gav anrw:.eWi looxs Supraen. 66. It’ issanteresting? that ithe Court of 
Appeal held the explanation inadequate based on its assessment of 
the defendant nurse who had no recollection of the procedure she 
had used. 

112. Finlay v. Auld supra n. 84. 

113. Martel v. H6tel-Dieu St.-Vallier; Vigneault v. Martel supra n. 35. 

14’,, Craitsi vy 2:Sylvester’isuprain:: 15%. 


115. Kolesar v. Jeffries (1974) 59 D.L.R. (3d) 367 (Ont. H.C.), per 
Haines J. 


116. Holmes v. London Bd. of Hospital Trustees supra n. 35. 
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the relevant evidence brought before it. Properly applied it need not 
be feared by the doctor or hospital nor ought it to be seen by the 


patient as a means of resuscitating a dead action. 


(cs) Obtaining Witnesses 


A plaintiff in an action against a doctor or hospital often has 
difficulty in otaining expert witnesses to testify on his behalf. In 
the United States, where much is written about the problem, the diffi- 
culty has been attributed to a so-called "conspiracy of silence"! 17 
among members of the medical profession. This view, however, overs imp- 
lifies the causes of the phenomenon, which are more numerous and 
complex than some writers would have us believe. 

It is important to remember at the outset that the plaintiff ina 
medical negligence action is not in a unique position. Obtaining 
witnesses is a difficulty which arises in all kinds of litigation. 
While the presence of witnesses, especially expert witnesses, 1S 
critical to the just determination of any dispute, | !8 there are 
factors present in all lawsuits which tend to discourage persons from 
volunteering to testify. First, there is a trend today to keep to 


one's self and resist involvement in social problems or the affairs of 


117. Belli, Ready for the Plaintiff (1957) 30 Temp. L.Q. 408. 


118. Haines, The Medical Profession and the Adversary Process GI973)5 14 
Osgoode Hall L.J. 41. The importance of the medical witness to 
the court was stressed by Scott in Canadian Medical Protective 
Association, Annual Report 1975 at 23. 
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others. Second, the legal process requires time for being interview- 
ed, preparing reports, reviewing notes and records and waiting in court 
to testify. To many, especially professionals, time is money and this 
sizeable demand on time is resented. Third, the experience of giving 
testimony in the witness box can be less than enjoyable. The expert 
will have to expose his credentials and may be questioned about them, 
which he may feel is demeaning or even destructive to his professional 
Status. Cross-examination is generally unpleasant for the witness who 
may find his judgment or credibility called into question, and may feel 
he is not being permitted to give a complete answer. 

In addition to these factors, there are others in the action 
between a patient and his doctor. First, there is no doubt that there 
is a feeling of brotherhood among the members of any profession, and 
indeed in view of the education, employment environment and, to a 
degree, the background of the individuals involved it would be surpris- 
ing if there were not. Second, the sorts of cases which go to trial 
are precisely those about which doctors are reluctant to testify. 

Cases in which the negligence is clear and there is no defence do not 
go to trial because the patient will be compensated by a settlement 
with a protective association or malpractice insurer. Similarly, cases 
in which there appears to be no negligence or where there is an unas- 
sailable defence do not go to trial because the patient's hopes of 


success are overshadowed by the cost of bringing the action. !19 


119. The Canadian Medical Protective Association refuses to settle 
claims unless liability is clear. They will not settle for 
"nuisance value". An easy settlement policy has been cited as one 
of the reasons for the U.S. malpractice crisis. See Haines, supra 
n. 118 at 44. 
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Generally it is only those cases in which the negligence alleged or the 
defence put forward or both are tenuous which go to trial!20 and 

these often involve matters of judgment,!21 decisions made under 
pressure !22 op procedures taken which seemed reasonable at the 

time, 123 Doctors hearing of such cases may think, "there but for the 
Grace of God go I" and naturally resist standing in judgment of their 
colleagues. 

The issue also tends to become clouded by aspects of the legal pro- 
cess and in particular its application to the medical negligence suit 
which irritate both patients and doctors. The power of the writ of 
Subpoena, which is an order in the name of the Sovereign compelling a 
witness to appear in court or face a fine or possible imprisonment, 
isresented by many witnesses. !24 Also, the legal action by a patient 
against his doctor may have strong emotional overtones arising out of 
the basic nature of the doctor-patient relationship. Further, to the 


patient's misunderstandings of the legal process is added the mystery 


120. See Haines, id. at 42 where he states that the majority of cases 
going to trial involve "a terribly grey area where the law may see 
negligence but medicine sees merely an unexpected occurrence in a 
very inexact art". 


121... Ostnowsk iov.esotto (1972) Sih DakeR saG3d) AloetS:..G.C he 
122. Wilson v. Swanson supra n. 14. 
123. Anderson v. Chasney supra n. 15. 


124. In British Columbia, Manitoba, Ontario and Saskatchewan, a doctor 
may give evidence in writing (or by way of medical report) instead 
of appearing in court. See supra n. 23. See Elliot, Medical 
Evidence (1968) 16 Chitty's L.J. 343; Lightbody, Doctor in the 
Courtroom? (1973) 31 Advocate 269; Smookler, The Law 
Medical Post, Oct. 14. See also Meredith, supra n. 15 at 36. 
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of medicine and the patient may feel that the legal and medical profes- 
Sionals involved are closer to each other than he is to either of them. 

Certainly there is evidence of a reluctance of doctors and health 
care professionals in Canada to testify !29 but as has been shown, the 
"conspiracy of silence" 126 explanation is incomplete; there are many 
reasons for the aversion to appear as a witness. 

In recognition of this, steps have been taken with the goal in mind 
of bringing doctors and lawyers together for the benefit of themselves 
and patients. !27 These include the creation of medical-legal 
societies, joint professional committees, inter-professional 
codes, !28 undertakings by national and provincial medical associa- 
tions to provide witnesses where necessary, !29 and resolutions by 
doctors and their medical protective associations to testify when 


requested. Nevertheless, the reluctance to testify will always be with 


125. See, for example, McKeachie v. Alvarez (1970) 17 D.L.R. (3d) 87 at 
93 (B.C.S.C.); but see Girard v. Royal Columbian Hospital (1976) 
66 D.L.R. (3d) 676 at 693 Rev. 483; Province of Ontario, Attorney- 
General's Committee on Medical Evidence in Court in Civil Cases, 
Report (1965). An empirical study in Ontario showed Ontario 
doctors to be reticent: Gray and Sharpe, Osgoode Hall Medical 
Legal Questionnaire, 1971; see (1973) 11 Osgoode Hall L.J. 1. 


126. One author has labelled it "the infernal silence that besets the 
medical profession": Grange, The Silent Doctor v. The Duty to 
Speak (1973) 11 Osgoode Hall L.J. 


127. See Louisell and Williams, Medical Malpractice, Matthew Bender, 
New York, 1969 at 9-11. 


128. See, for example, Medico-Legal Society of Toronto, Inter- 
Professional Code (1977). 


129. See, for example, Canadian Medical Association, Code of Ethics; 
see also Marshall, Medical Evidence in Malpractice Actions (1970) 
ie Chitty’s b.J2°6 at 9* and@ 11 
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us to a degree, and the lawyer must cope with it in a manner construc- 
tive to his client's case and within the best ethical practice of both 
professions. !30 

The preparation of a medical negligence suit against a doctor or 
hospital is an arduous and difficult task, and the following are some 
practical suggestions to assist with the problem. !3! 

Once the lawyer has all the facts, some time ought to be spent with 
medical dictionaries and texts in an attempt to get a grip on the medi- 
cal aspects of the case. Engaging the services of qualified medical 
professionals for assistance ought to be considered.!32 This expert 
assistance will often have to be sought by the lawyer himself and may 
only be obtainable in exchange for an undertaking that the expert will 
not be called to testify. The experts should not be relied upon to 
develop the case for the plaintiff, but should be asked to evaluate 
theories as to what may have happened, postulated by the lawyer after 


thorough research, /33 


130. For the perspective of a Canadian doctor-lawyer see Marshall, id. 


131. For an excellent outline and explanation of many more points that 
can be set out here see Stewart, The Preparation and Presentation of 


Medical Proof [1955] L.S.U.C. Spec. Lec. 155. See also Haines, 


supra in. 10. 
Woz 9e€ Haines, supnd n. 10° 


133. Kramer, in The Negligent Doctor, Crown Publications, New York, 1968, 
outlines his method: " I have a theory about medical experts, part- 
icularly in malpractice cases, that has proved its worth through my 
years of experience. The best hope of getting one [to testify for 
the plaintiff] always a difficult matter - is to do the necessary 
medical research in advance and ferret out the authorities and data 
that fortify your claim. It is one thing to ask a doctor for his 
opinion as to whether or not there was careless or negligent prac- 
tice, but it is quite another to spell out in detail the acts of neg- 
ligence, support with literature and then ask him if he is in accord. 
When you have done the latter, the expert is usually more receptive." 
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Experts who are willing to testify should of course be treated with 
the appropriate degree of professionalism. The following is a list of 
matters which ought to be performed to make the experience of the 
expert as pleasant as possible. Make specific arrangements as to 
required reports, accompanied by the patient's consent and the fee. 
Give maximum notice of the time of trial. Brief the expert before 
trial as to procedure, the necessity of qualifying him, the questions 
to be asked of him and the likely areas of cross-examination. Settle 
beforehand the amount of the witness fee. Make arrangements to take 
the evidence of your expert with as little delay as possible. After 
the trial, pay the witness promptly along with a letter of appreciation 
and information as to the disposition of the case. In short, be 
courteous. It is to be remembered that a lost case can as easily be 
the result of poor advocacy as poor evidence, and the lawyer who blames 


only the latter may be deceiving himself. 


(d) The Jury 


In any legal action there are to be decided questions of both law 
and fact. The judge always rules on questions of law, and when he 
sits without a jury, also determines the questions of fact. If a jury 
is present, it will decide questions of fact and be directed on the law 
by the judge. The judge has the discretion to "withdraw the case from 


the jury" if he believes that the plaintiff's evidence is insufficient, 
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and can dismiss the action, !34 but if the case goes to the jury it is 
the task of the jurors to assess the credibility of the witnesses and 
where there is a conflict in testimony to decide which version is to be 
accepted. !35 

Neither the trial judge nor a Court of Appeal should substitute its 
own opinion on those matters for that of the jury. The test is not 
whether the verdict appears to the judge or appeal court to be correct 
but whether the jury as reasonable persons could have reached such a 
decision. Thus, the decision of a properly instructed jury carrying 
Out its assignment is often impossible to upset, 136 

However, the use of civil juries is dying out in Canada. !3/ The 
procedure is cumbersome, expensive, time consuming and leaves to 
inexperienced persons the difficult job of assessing damages. In medi- 


cal negligence !38 


cases there is a concern that juries tend to 
unfairly favour the plaintiff. !39 Furthermore, the ability of a jury 


to understand the complex evidence that may attend such a suit has been 


34 1eldsev. eutnerford (1878) 29° UC Cr reiles (GA). 
1352 McNulty) v.. Morris. .(1901) 2, OcL Re 65Gracroocy( Divs Ct.) 
136. Eady v. Tenderenda (1974) 3 N.R. 26 (S.C.C) upholding a jury ver- 


dict; but see McQuay v. Eastwood (1886) 12 0.R. 402 (C.A.) where a 
jury verdict was reversed. 


137. See Morrow v. Royal Victoria Hospital (1971) 23 D.L.R. (3d) 441 at 
450; reversed on other grounds 42 D.L.R. (3d) 233 (S.C.C.); see 


also Sopinka and Lederman, supra n. 4 at 6. 


138. See Haines, supra n. 118 at 43 note 3 for an exhaustive list of 
cases ruling on applications for jury trials. 


139. Jackson v. Hyde (1869) 28 U.C.Q.B. 294; Key v. Thomson (1868) 12 
Ne BaRe295 ats 3060(Si Ce). 
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used as a basis for rejecting applicatons for jury trials, 140 and in 


Alberta there is legislative authority for trial without a jury where 


the trial might involve a technical investigation, |41 Thus, in most 


Provinces in Canada a medical negligence case will be heard by a judge 


alone. !42 


140. 


141. 


142. 


see, for example, Marshall v. Curry (No. 2) [1933] 3 D.L.R. 198 
(N.S.S.C.); Durkin v. Les Soeurs de Charite [1940] 1 W.W.R. 558 


(Man. C.A.); Duxbury v. Calgary [1940] 1 W.W.R. 174 (Alta. A.D.); 


Vockey..banp.( 1967)" 65 0 WeRe (2d) edo aibee ss. rs) e 


JUPYeACL. “R.o.A., 19/70, ¢. 1940S. 32 hates le Gea On eS 09s pee 
also Wenger v. Marien (1977) 78 D.L.R. (3d) 201 (Alta. S.C.). 


There are those who call for the return of the civil jury because 
they believe that the patient's interests are not being adequately 
protected by the present tort system. Teplitsky and Weisstub, 
Torts-Negligence Standards and the Physician (1978) 56 Can. Bar 
Rev. 121. For a recent case where a jury was used see Child v. 
Vancouver Gen. Hospital [1970] S.C.R. 477. 
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CHAPTER VIII 


THE DOCTOR IN COURT 


1. Introduction 


Differences in the education and experience of doctors and lawyers 
have sometimes led to misunderstandings between the professions. The 
doctor's education emphasizes the assimiliation of complex factual know- 
ledge and objective scientific inquiry; the lawyer's emphasizes the 
acquisition of a special type of reasoning powers and the development of 
adversarial and debating techniques. Doctors see themselves as co- 
operating in the common objective of preserving or restoring a patient's 
health, whereas the practice of law in both the courtroom and the office 
depends upon debate and challenge to resolve disputes. It has therefore 
been suggested that the legal process and particularly the adversary 
system is alien to doctors. ! 

These generalizations, even if only partially true, demonstrate that 
there is a risk that each profession may feel it will never understand 


the other. However, the basic commitment of both doctors and lawyers is 


to serve those who seek help; this ought to be seen by members of both 


1. For an excellent discussion see Louisell and Williams, Medical Mal- 
practice, Matthew Bender, New York, 1977 at 5 - 1]. See also Haines, 
The Medical Profession and the Adversary Process (1973) 11 Osgoode 
Hall L. J. 41; ariftiths, Some Comments on Forensic Medicine (1966) 9 


@1.Bs.J2 306. 
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professions as a common objective. The challenge of maintaining under- 
Standing and goodwill between the professions can be met with ease if the 
intelligence and insight possessed by the members of both professions is 
directed toward an appreciation of the world in which each functions. 

To this point in the book the doctor's role in court has been seen 
primarily as a defendant or as an expert witness in a medical negligence 
Suit and these roles will be discussed in more detail presently. How- 
ever, a doctor could be summoned by a court of law to act in any of a 


2 


number of capacities.“ In civil cases his knowledge of the patient's 


medical condition or prognosis is frequently required by the court? as 
an aid to assessing damages or benefits, determining testamentary capa- 
city, granting divorce, custody and adoption, or determining standard of 
care, approved practice and error of judgment. In criminal cases, his 


evidence may be required to establish injuries, the cause of death, or 


2. The importance of his evidence has been recognized for a very long 
time. See, for example, Slater v. Baker (1767) 2 Wils. 359, 95 E.R. 
S60, (CPs); 


3. For the difficulty faced by a court without such evidence see Robin- 
son v. Englot [1949] 2 W.W.R. 1137 at 1142 (Man. K.B.). Statutes in 
some jurisdictions provide for the admission of medical reports which 
have been signed by a legally qualified practitioner. See Evidence 
Act “8.9.6.6... 19005. c. 134.0185. 12,. 1Su al lor cee rou benloLO. woruas oe 
s. 86]; Manitoba Evidence Act, R.S.M. 1970, c. E - 150, s. 50 [am. 
WO7 hese 20 -8SS.4c-3.1; weVidence ACL iR-o.U.970, C.. No leesewon: 
Saskatchewan Evidence Act, R.S.S.,1965,.c. 80, s. 30 [am. 1969; c. 
StaeSe 2: 19/2. C. 105, Sees, I9%se7d, c..9/,, S. 2), See alsoesupna 
Chapter 7. 
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the mental or physical state of the accused.4 In all cases, his role 
is to assist the court in arriving at a just decision.9 

A unique role for the medical expert which has rarely been utilized 
in Canada is that of independent court expert. Rules of procedure/ 
in many jurisdictions provide that a court expert may be appointed to 
assist the court in determining some facts in issue upon the application 
of a party or on the court's own motion. While the process has its roots 
deep in the common law, its use in tort cases is viewed with suspicion by 
modern lawyers and judges because of fears that too great weight might be 


attached to the findings of such an expert.® But aS one judge has 


4. There are many excellent articles dealing with psychiatric evidence. 
See, for example, Goldberg and Zisman, The Admissibility of Psychiat- 
ric Evidence on the Issues of Identity and Credibility (1976) 33 
C.R.N.S. 1; Manning and Mewet, Psychiatric Evidence (1976) 18 Crim. 
L.Q. 325; Silverman, Psychiatric Evidence in Criminal Law (1972) 14 
GrimoottOs 145. 


5. The Canadian Medical Association, Code of Ethics (1975) sets this out 
as a responsibility to society. 


6. See Sopinka and Lederman, The Law of Evidence in Civil Cases 331-335 


(1974): see also Jacobs, The Court Expert - Rule 218 (1975) 13 Alta. 
L. Rev. 475. 


7. Supreme Court Rules, Alta. Reg. 390/68 (1968) [am. Rules 218, 235]; 
Supreme Court Rules, B.C. Reg. 310/76 (1976) Lam. 0. 36, Rule 43 0. 
55, Rule 19]; Queen's Bench Rules, Man. Reg. 26/45 (1945) [am. Rule 
351(2)]; Rules of the Supreme Court, S.0. Regs. 1963, N.B. Reg. 90 
[am. 0. 35, Rule 5, 0. 36, Rules 4, 43, 0. 55, Rule 19]; Judicature 
WetveR-S.sntid. 1970, cs 187s. 185 Jud lcatune iACh wl once(N 2S) a: 
2, S. 32 and Rules of the Supreme Court, Rule 23, R. Regs 0. 1970, 
Reg. 545 [am. Rule 267]; Quebec Civil Code of Procedure Arts. 414-424. 


8. See, for example, Lord Denning's comments in Re Saxton [1962] 3 All 
E.R. 92(C.A.) on an equivalent rule; see also Samuels, Expert Forens- 
ic Evidence (1974) 14 Med. Sci. Law 17. This is especially true in a 
medical negligence suit; Hay v. Bain [1924] 1 D.L.R. 1165 (Alta. S.C. 
13969: 


sfov ahd y@aeea Fis ni, *.veedoop oft Vos 
e.aor2tro SENbs ” pre eeey3 

rostifau wigad yfane7 esd Motte 479qxa Ssathant ‘it 
Se-ghesote Yo 2atud °. 2 78Gxe does sesbnaasbat a 

of bathioags ad ycu trsqeo B09 6 tart eptwerq sto 
ores fqas at? nooy su22) Of 22987 Sale ent ntnrvated’ nt a 
Oba as.. bee 2290070 O11) SHY volgom we 2! i102. aad nm 
 WPERINR2 Mtn Dewsiy ef 28289 fons nt Seu att, Wer ome 
1 Sia Papt ow 765%) oud 280% 29687 To szusoed asobui, bing, 2% aba 
get svbut am 26 Jul So 29 3qKs 16 Have, Ls zonibatt it om 


ae 


Fae v9 srs ay rvay yt] oh ae 590 2sia! 356 | sdkions nom 6 ma 
ialtioye4 to usr ildteztmbA aT nemetS bag grysdbiod 42 Di MEK * | 


BE Pa) yaTiidiom: bre ystineb! u: 2 a) ae Brie ias Las 
wD BE (aseT]) sonably 2 9) Gel foyees cae ae 
BP PROC) wos Contnd Tl oF Somme ve err dyed aoe Hf it 28 


aM Asan 


~ ) 


it3 % abed oebiaiisoadh featbat osths 


ind BPAY 2tee (¢c\' anit Is 
wtetooe ot uit frdtenoa2 ry: 

rl Pe 

Ge bohOE gare’ |i vi. L aouees vi To wel sat faunrads | ba aint god » 
Been St Tee) u ea eS - Te: mas ‘e 


petuh .0is) (See!) 88 z's Pace gaan a 
me cee .O wma} (aver) Ore cbs ‘aia 
5) te f} a\aS p98 fem 230 ae 2 af 

Se Ae wo? gneique 8at TO 291 wa sft! . 

i gium .2¢ . Eh > eeiua , 0 «0 a sty eek 04 


3 357 Pieri ‘ar a 
2 € 908 .21le Yo 29(uh & 
Sch. % to abo) ftvtd STA. 4 
7 ee ’ De: ni 42 U5imGD 2 
-219%0% Saaeee e Ozh a52 ;S07 
5 i, age? Seine } ee aM We 
ceser} nred iV 
a , 
om 
s ———— 
: Ds >» 
Tia t> ¢ oy - 1. 


299 


said:9 "It is rather quaint that we should expect our judges to be 
expert in everything." This is especially true in regard to medical 
evidence where the experts may not be in accord, or where the judge may 
have grave doubts about the evidence of the experts, !0 There are two 
reported cases where a medical court expert has been properly used, |! 
both from Quebec. In Bergstrom v. g. 12 the trial judge had before him 
the testimonies of "two schools of doctors, to wit: the orthopedic sur- 
geons and the vascular specialists." He suggested that an expert be 
appointed, to which the parties agreed, and the doctor so appointed after 
reviewing the testimony and the exhibits gave his views on the treatment 
given to the patient, and the court agreed with his opinion. In Boivin 
v. Remillard!3 where the medical evidence was in conflict a psychiat- 
rist was appointed by the judge to examine a man to decide whether he was 
fit to manage his affairs, and the resulting opinion was accepted. 

Any doctor who is appointed as an independent court expert does, no 


doubt, carry as heavy a responsibility as the judge or jury. 


9; Haines, -supraen. |. 

10. See, for example, Villemure v. Turcot [1973] S.C.R. 716. 

11. See also Featherstone v. Grunsven [1972] 1 0.R. 490 (C.A.) where 
prior to trial the judge appointed an independent medical expert to 


examine a plaintiff in a personal injuries case. He used the opinion 
but did not reveal it to counsel. On appeal a new trial was ordered. 


122 96/26 S2 513: (Que.) 
13. Gok C 3.2 203;4.Que):. 
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2. As Witness 


(a) Interviews 


A doctor who is to be called as a witness must be interviewed person- 
ally by the lawyer, probably on more than one occasion.!* The most 
benefit is obtained from this contact after each has reviewed all avail- 
able and relevant notes, documents and records. The interview is of 
value to both participants. The lawyer has the opportunity to explore 
the doctor's evidence and opinions, which will assist him in preparing 
for cross-examination. This is also the time to establish the limits of 
the doctor's evidence and opinions, and to go over with him the questions 
to be asked in examination-in-chief. The doctor ought at this time to be 
made aware of what will happen in the courtroom, and of other aspects of 
the case or the legal processs. His qualifications should be reviewed 
and some time spent on the subject of cross-examination: the rationale, 


the scope and the pitfalls. 


(b) Qualifications 


When the doctor is first called to testify, he must be qualified as 


an expert witness.!9 The lawyer will ask the doctor to outline his 


14 If acting for a patient suing in a medical negligence suit, see 
Haines, The Conduct of a Malpractice Action [1963] L.S.U.C. Spec. 
becer2/3:. 


15. See generally, Sopinka and Lederman, supra n. 6 at 309-313. 
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training, degrees, publications, experience, and possibly his steps in 
keeping abreast of medicine or increasing his expertise by taking 
courses, reading journals, participating in conferences and so on. In 
many cases the lawyer for the opposite side will simply state that he 
accepts the qualifications, which means that this recital need not take 
place unless the lawyer calling the witness wishes to have the qualifica- 
tions made obvious to the court and put on the record of the trial. 
After the doctor outlines his qualifications the lawyer for the opposing 
Side may cross-examine him on them but this rarely occurs in Canada. 
Doctors subjected to a review of their qualifications or possibly to 
cross-examination on them may resent what they see as a questioning of 
their competence. !6 However, because our courts rely so heavily upon 
the evidence of experts in medical negligence cases, it must be certain 
in the individual case that the witness is qualified as an expert in the 


relevant area. 


(c) Giving Evidence 


(i) Nature of evidence 


A doctor who has treated a patient may give evidence not only of his 


observations, diagnosis and treatment but, because he is an expert, can 


go further: !/ 


16. See, for example, Chubey v. Ahsan [1975] 1 W.W.R. 120 at 121; 


affirmed [1976] 3 W.W.R. 367 (Man. C.A.). 


17. Viscount Simon, The Doctor in the Witness Box [1953] 2 Brit. Med. J. 
4826 approved in Meredith, Malpractice Liability of Doctors and 
Hospitals 80 (1956). 
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Most witnesses are called to prove ordinary facts, like the facts of 
an accident which they observed, or the conduct of others which they 
have seen. But a duly qualified doctor is usually an expert witness, 
and employs his skill and knowledge to express a medical opinion and 
draw conclusions from symptoms he has observed from facts that have 
been proven. The law permits him to do this because the tribunal, 
judge, or jury, is not in itself qualified to draw such conclusions 
and therefore relies on a specialist to tell it what the proper 
deduction is. 


A modern authority states it this way: 18 


An expert is usually called for two reasons. He provides basic 
information to the court necessary for its understanding of the 
scientific or technical issues involved in the case. In addition, 
because the court alone is incapable of drawing the necessary 
inferences from the technical facts presented, an expert is allowed 
to state his opinion and conclusions. 


However, an expert can give opinion evidence only on matters within 
his field of expertise. In every case the court has the final discretion 


19 


to accept or reject expert evidence” and can draw inferences from the 


failure to call such evidence. © 


(ii) Examination- in-chief 


If a medical-legal report has been prepared and there have been pre- 


trial conferences between the doctor and lawyer the examination-in-chief 


18. Sopinka and Lederman, supra n. 6 at 309. 


19. Ostrowskiayv. wotto. (1972) 3 0sUeRe Asc) brats /21a(S2CeC @) saChubey 
v. Ahsan, supra n. 16 at [1975] 1 W.W.R. 128; Badger v. Surkan [1973] 
liWiWer coe) ates l3(Sask. CsAs)< see also Meredith; supraine 17 at 
35 and 64; Shaw, The Law and the Expert Witness (1976) 69 Proceedings 
of the Royal Society of Medicine 1. 


20. Ostrowski v. Lotto (1970) 15 D.L.R. (3d) 402 at 409 (Ont. C.A.); 
seripmede 972) 31 D.L Ra (3d) 715 (S.C.C.). 
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of the doctor should contain no surprises for the doctor or the lawyer 
who calls him. While testifying the doctor is free to refer to his own 
notes to refresh his memory,¢ | including his medical-legal report, and 
may also refer to texts, periodicals, or other authorities if he bases 
his opinion on them.22 Two types of questions are of interest: 

leading and hypothetical. 

Leading questions¢3 are those which suggest the answer and are not 
permissible in examination-in-chief unless used only to introduce evi- 
dence not in issue. For example, the lawyer when beginning his 
examination-in-chief may say, "Doctor, did the plaintiff consult you in 
your professional capacity?" On the other hand, leading questions are 
permissible on cross-examination@4 and thus a doctor must listen care- 
fully to the question and be sure he understands it before replying. 

If a doctor called as an expert has no personal knowledge of facts 
which are in dispute he can still be asked his opinion through the use of 
a hypothetical question.©° The hypothetical fact situation is actually 
formulated from facts proven at trial and must be put to the expert in a 
clear, uncontradictory manner. He is asked to eat that certain facts 


exist and asked for his opinion on a specific issue such as what the 


21. Meredith, supra n. I/7 at 45. 
22. Re Ve Ancerson. (1914): 16D 3L.R. 203 atezI9-220° (Alta. S.C.);: Reter- 


ence re Sections 222, 224, 224A of The Criminal Code (1971) 3 €.C.C. 
at N.B.C.A.); Sopinka and Lederman, supra n. 6 at 


326-328. 
23. See Sopinka and Lederman, td. at 481-485; Meredith supra ns l7 at.45. 
24. Sopinka and Lederman, supra n. 6 at 498. 


25. Id. at 314-315. 
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diagnosis might be. These questions may be long and complicated and the 
doctor should be very certain that he understands what facts he is being 


asked to assume before he gives his opinion. 


(iii) Cross-examination 


Cross-examination is the part of testifying that doctors seem to fear 
most.©© It is the heart of the adversary system and the doctor knows 
that the goal is to elicit replies that weaken or destroy the evidence 
given in examination-in-chief, that support the cross-examining lawyer's 
case, or even that discredit the doctor as a witness.¢/ 

Caution should be exercised by the lawyer who, by cross examinina- 
tion, may seem only to make the other side's case stronger .28 
Experienced lawyers realize the risk of "taking on" an expert, and 
anecdotes about the question that should never have been asked abound. 
It goes without saying that the lawyer should know the medical evidence 
as thoroughly as possible but to have his own medical expert in court is 
helpful and his presence may prevent exaggeration by witnesses called by 


the other side. Many excellent books are available to assist the lawyer 


26. Gibson, Courts and Doctors (1952) 30 Can. Bar Rev. 498 at 499. 


27. Sopinka and Lederman, supra n. 6 at 496-521; Meredith, supra n. 17 at 
48-49, 


28. Stewart, The Preparation and Presentation of Medical Proof [1955] 
CeStOeG  ’Specy Becwe borat ve 


it ong beta higuna pn gaol ad ys atotte 
sted @¢ aa ataet tet gbnssevobny 68 amie 
nelatqo 2b8 one 


} rk a) 
Piz ae 


at 4d. meee Sandon mest oi erdess to 3109 ont at Pe 
avihe “woTaubh 3A7 Dns mareye yis27eVbs eat ‘ity seed ert et mt 
AbEhWH Bnd YOrT290 Yo aaAeoN eRe zat gies static 63 2)” : 
‘iabeg! gui toines-22o 12 38F S0qque. tedy Ashiant—ugt Bi 
\S. seponiiw s 26) s0s008 sas stbaraaty. sont n 


seoro Vd -onw soyeet lent Ve De2taeneeed Bidens 


oe 
ANies 
¥ 


SS ~senoe sep 2) obbe, NenIe ait stem a3 0 0 ym 


Ofe . 2 76qA4¢-H6 “OO pnbdagr ae at odt oxhtgsy 21sywat B 
Wot ie 


Symes Ses2s eesd oven SSVERE biuore 2s07 nok Sesup itt # hue 
ay, 


aotesvS | 627 ner sit? won OT pane rons ans ded QaTySe i 1 “ . 
zt — si Juscixo ieatbom owe 2it VSR od du stittez0g 20 uit ms “a 
“G cathe’ Pee 2erni iw yd. Norte weseeAs snavetg Yen aonses ‘i pap 

iounel ode Jabeen of slds!tove aye! adood Janel fapks yet 


4 


¢ 


£488 HORA: vot ved 62. OE (S88T f Bahasa 


31 Se-ees ye 8 ofl Syqu2 « 
<« ; Panu 


pl4ineee1h big nots 


in developing the art of advocacy,2? but some advice to medical wit- 


nesses30 might be of assistance to the medical reader. 


(AGN 


30% 


Sh. 


(a) 


Listen to the question and be sure you understand it before 
answering. Questions and answers are the foundations of a law 
Suit. 

Answer the question fully. If you are cut off or feel you are 
being restricted ask to be permitted to finish your answer .3! 
Do not hesitate to say you do not know the answer or to refuse 
to answer a question outside the scope of your expertise. 

Do not get angry; be firm but polite. 

You are not an advocate for the side that called you. Your 
duty is to assist the court. You are not expected to be an 
expert on the legal implications of your evidence. 

Address yourself to the judge when answering. Seek his assis- 


tance if you feel you are being unfairly treated by a lawyer 


See, for example, Cecil, Brief to Counsel, Michael Joseph, London, 


1972; 


Harris, Harris's Hints on Advocacy, Stevens, London, 1926; 


Harris, Illustrations in Advocacy, Stevens and Haynes, London, 1915; 
Keeton, Trial Tactics and Methods, Prentice-Hall, New York, 1954; 
Parry, Seven Lamps of Advocacy, Books for Libraries Press, New York, 


1968; Stryker, The Art of Advocacy, Simon and Schuster, New York, 


1954; 


Wrottesley, The Examination of Witnesses in Court, Sweet and 
96T. 


Maxwell, London, | 


For excellent practical guides to lawyers see Stewart, supra n. 28; 
McIsaac, The Presentation of Medical Evidence (1968) 11 C.B.J. 363. 
If acting for the patient see Haines, supra n. 14. For an equally 


helpful series of "tips" for the doctor, see Scott, Report of General 
Counsel for the year 1975 in Canadian Medical Protective Association, 


nnua 


An interesting suggestion offered by one author is for the witness to 
pause, 


eport - 


then make a note. The lawyer who called the doctor can on a 


re-examination allow him to add to his earlier reply. See Stewart, 


supra 


n. 28 at 167-168. 
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examining you. 

(g) Use simple language. Where medical terms are useful or 
unavoidable explain them clearly.32 

Many of these points are common sense: they go far in assuring fair 


treatment of a doctor in court. 


(d) The Medical-Legal Report 


This document is in most cases the most important one to both doctor 
and lawyer.33 It is prepared by the doctor for the information of a 
lawyer about a patient he has treated or has seen for purposes of evalua- 
ting the patient's condition. It assists the lawyer in assessing the 
patient's case and possible compensation and sets out the evidence that 
the doctor can substantiate when called as a witness. Furthermore, it 
may under certain rules of practice?4 be reviewed by lawyers on the 
other side and by other doctors. Since it is prepared for a lawyer in 
contemplation of litigation it is privileged, that is, exempt from 
production at trial unless legislation in the jurisdiction provides 
otherwise.3° Whether the patient is one of the doctor's own or one he 


is seeing on an assessment basis only, he ought to obtain a written 


32. This point has been emphasized by doctors, see Gibson, supra n. 26 at 


502, as well as lawyers; see Meredith, supra n. 17 at 46; Stewart, id. 


33. See Gibson, supra n. 26 at 499. 
34. See, for example, Supreme Court Rules, Alta. Reg. 390/68 [am s. 217]. 
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consent to release information. This, together with the fee for the 
report,2® should be forwarded by the lawyer when the report is 
requested. 

There are no rigid requirements for the organization of the report 
but many lawyers when requesting a report do suggest a format of topics 
they wish to be covered.3/ As a general rule the following points 
should be covered by a medical-legal report dealing with personal injur- 
TES CO. .a patient. 38 First, the report should set out preliminary data 
including the patient's name, age, address, marital status, occupation, 
the time, date and nature of the alleged injury and the time of examina- 
tion. Second, there ought to be as clear a description as possible of 
the accident and the resultant injury, including a list of all the 
patient's complaints, including pain. Third, the state of the patient's 
health prior to the injury and information regarding any previous illness 
or injury should be set out. Fourth, as far as possible, tests should be 
carried out in regard to all complaints. There may also have been tests 
carried out before that are important and arrangements should be made to 
obtain their results. An experienced doctor has outlined his thoughts on 


this topic:39 


36. The cost of medical-legal reports may be allowed as damages; see 
Hépital Notre Dame de 1'Espérance v. Laurent [1978] 1 S.C.R. 605. 


37. For an example of a model report see Edwards, Medical Reports and the 
Ontario Evidence Act (1971) 5 Gazette 186. erred 


38. This is essentially the format recommended by Meredith supra n. I/ at 
39-43 see also Gibson, supra n. 26. 


39. Gibson, supra n. 26 at 500. 
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Complete physical examination of a patient would take hours or days 
and is not expected of the examiner. A doctor who is reasonably 
competent will select the outstanding features of the case and try to 


concentrate on them. Indeed a complete examination would only lead 
to confusion: it is the duty of the examiner to select what is rele- 
vant and omit the non-essentials. Make the examination of the 
relavant features as thorough, precise and detailed as possible. If 
Shortening of a limb is present, measure the amount; if there is 
wasting, note the circumference of the two limbs at corresponding 
levels. Every doctor should carry a tape-measure. Never omit examin- 
ation of the central nervous system. A patient seen recently, who 
complained only of pain in the back, turned out to be an early case 
of multiple sclerosis. Always carry a safety-pin. Apart from its 
plebeian virtues as a potential friend in need, it enables you to 
mark out areas corresponding to sharp and blunt stimuli which may 
unmask a purely subjective psychotic loss of sensation or a hysteri- 
cal paralysis. Needless to say, never hesitate to have radiographic 
examination. That introduces you to a realm of surprises. 
Also, a report on diagnosis and treatment should appear where approp- 
riate. It will not be so when the doctor is doing only an assessment of 
a patient. However, where the doctor has treated the patient for the 
injuries in issue this portion of the report is important. Besides the 
obvious report of the diagnosis and the treatment recommended it might be 
appropriate to indicate whether the suggested treatment has been followed 


and if not, why not and the probable consequences. 

Finally, all of the above information must be "collated and correlat- 
edt40 by the doctor with a view to explaining and then evaluating the 
patient's complaints. The lawyer will be interested in the period and 
degree of temporary incapacity, the degree of permanent disability and 
the prognosis, including any deformities or possible or probable changes 
or complications, and opinions of the doctor, for example, that the 


patient is malingering or suffering from a litigation neurosis. This 


40. Id. at 501. 


308 


yeo Wo 2Tuet eet Bhuow toareay 2 Fer 
vidsnozsa%et ei watz0p A ash ee 
1) One sae MEM Sow Ina? garbrszes 
594 fF Suge mor saniitcxs BS) qmgo 5 
oy of Smt Poetee’ ai vontmiks and 99 vite ; ats 
arty to. wet SENT TRG XS Sis eis perce 
| (eitgade ee watisseb Dre setasig passer! 
zi stents, FE 2 Fenn si} oyuenont ,2ngeeg 2p aoe 
an onngaenNes fs sant! GH odd FO sana tins 
rig Heb ave .axuzsom-9q6d 6 Rho DE VORA WORDe 
ate Mihara hese Inetieq A .meteye ap Pa . sig E HOTT 
ae59 4) Meee 40 oF Ju0 Don WT . 3060 ant nF afsq is 
ah Aaa Saga aT ThE “Buy “go eyewiA pe Bp es 
oF iw safdansa Ji nsan ak: past (sidagdoq 6 25 bapa BAS 
ene Hale Tumtre Td bos Qyede OF Ont hbersiry rey ae 
Paatewn & tO Nol ssc na Yo 2zol st oroveg avr daotc 
piereeite: ov 1 os over teed YaveN yer oe Feel be: 
esoinq we to Missy & OF Um in hg a 


ee | 


SeONdGs Saw te sags bl wade themteess Sas steed nO otal 
iob 2 wosoob of? NShw ov Preys | tw 13 


yy 


Pa Paeezese25 me Him Ee 
ae ket jnchien at vatesny 25d. toddob Sat sroiw cTevandll, 


Sir Sot 204 agtyogat 2 gad@en! ait yo not sre. SERE aut ai ei 


j Fee Tt ysomeemazo,. INSTA Se one” zh2oien i sit 90 5 x io 
swatT a) nse i anise) pateapeue itr marie. syeai bint ane 
»sapoupstaes efdsdorg. Bid HOB Jon ta | 
befees ‘bia tars! loo" ad Soum ashelaalialy ck svodioets. to fle Mit ar 
$48 poi igvisve esa) bHA. nhoteteee od wary 8 Aer wn ¢ 
(Pib Dol waq, sas -gy9tnk ad (Tiw' savwsl edt .2dnts! am nah 
Ga MITT daalb tyense sy Yo seripab itd Ait oegsont renognet N99 


en 


seine etlider “at gi2 doa 4 zabehivotab vite: ett a a t 

yn fad x9 107 , welsdb Shr Jotenbinige bas” preg nO: 

| > ign ‘ Bit " mae ies . 
att) ebeanbats mutsepés'\ s mov? gntssttue 0 gat ye ak. 

| 0! 94 e¢ h ae 


information is better revealed first in a medical-legal report than at 
trial.41 an acurate, objective report with reasonable conclusions 
supported by his findings is a most important asset to the doctor in his 
testimony,42 the lawyer in pleading his case, and the patient in 


obtaining fair compensation. 


3. As Defendant 


(a) Advice and Co-operation 


The doctor who believes he may have been negligent or knows he has 
made a "mistake" should not discuss this with the patient until he has 
reviewed it with someone else.43 A colleague, the Canadian Medical 
Protective Association, or a lawyer may each or all be appropriate 
advisors depending upon the circumstances. A doctor has the same right 
to advice regarding his legal position as any other citizen. 


It is human nature to ignore unpleasantries, but unfortunately a 


defendant cannot afford to ignore a law suit. A doctor who is threatened 


with a suit, or is served with a statement of claim must act promptly. 


The usual advice to a defendant is to seek the advice of a lawyer, but 


41. Meredith, supra n. 17 at 41-43; Gibson, id. 


42. See supra. 


43. See, for example, McKeachie v. Alvarez (1970) 17 D.L.R. (3d) 87 at 96 


(B.C.S.C.) where the doctor admitted to the patient a few days after 
Surgery that he had cut the radial nerve; see also Walker v. Bedard 
[1945] O.W.N. 120 (H.C.). {esa ee 
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doctors who are members of the Canadian Medical Protective Association 
Should note that it advises against consulting a lawyer without instruc- 
tions from the Association.44 If a lawyer is retained the doctor 

should supply him with all relevant information including notes and 
records.49 The lawyer cannot handle the defence effectively unless he 
knows all of the facts both favourable and unfavourable. 

An important step in the defence is the selection and interviewing of 
expert witnesses who might be called by the defence. Obviously, it is 
the lawyer who knows the evidence necessary for a successful defence and 
the type of witnesses who will be most effective. However, the doctor 
can be of great assistance here, and the choice ought to be made by the 
lawyer in consultation with the doctor. Many lawyers like to have the 
experts study the case and submit a written opinion prior to the drafting 
of the statement of defence.*® The experts called to testify are 
usually doctors from the same specialty as the defendant .4/ The notion 
that professional brethren provide the evidence upon which a judicial 
determination of a colleague is made is repugnant to some who say the 


medical profession is thereby setting its own standards?8 and that it 


44, See Canadian Medical Protective Association Annual Report 1977 at 2. 
Note the author's closing words in an excellent English book: “One 
Cannot be judge in one's own case; liability should therefore never 
be admitted": Taylor, The Doctor and Negligence 146 (1971). 


45. Dalevv eMunthal io (977) 016: OFR2s (2d) bo2e (H.Ceoe 
46. Meredith, supra n. 17 at 54. 


47. See Wilson v. Swanson (1956) 5 D.L.R. (2d) 113 at 126 (S.C.C.) where 
the evidence of a doctor who was not was held to be inadequate. 


48. King, In Search of a Standard of Care for the Medical Profession: 
The Accepted Practice Formula andcet, "REV. 
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breeds a reluctance of one doctor to testify against another ,49 but, as 
has been discussed, 29 the court has the ultimate discretion in dealing 
with the evidence. Furthermore, the same practice is followed in negli- 


gence actions against members of any other profession or skilled group. 


(b) Giving Evidence 


The doctor defendant's evidence at trial will be primarily factual 
rather than opinion.?! He can expect to be asked what he did and why 
he did it and what he did not do and why he did not do it. The doctor's 
failure to testify can be extremely deleterious to his defence; 4 the 
judge, in the interests of justice, likes to hear the defendant's story 
and to have the opportunity to assess his credibility and, generally, to 
"size him up".o3 The decision whether to testify or not must be made 


in consultation between the doctor and his lawyer. While the doctor may 


49. Curran, Professional Negligence - Some General Comments (1959) 12 
Vand aps. (REV 503) 


50. See authorities listed supra n. 19. 


51. Meredith, supra n. 17 at 55. Note that a doctor can properly be 
asked his expert opinion at his examination for discovery. See 
Nicholson v. McCulloch (1972) 26 D.L.R. (3d) 384n; affirming (1971) 

te Re (3d) 126 (Alta. C.A.); Shickede v. Rousseay (1966) 55 
W.W.R. 568 (B.C.C.A.); Czuy v. MitchelT [1976] 6 W.W.R. 676 (Alta. 
CAs); "Hilder v. East Gen. Hospital [1971] 3.0.R. 777 (H.C.). 


52. See Holmes v. Bd. of Hospital Trustees of London (1978) 5 C.C.L.T. 1 
Teen 4 


593. See comments on this point in Chubey v. Ahsan supra n. 16. 
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have a natural reluctance to take the stand it may be prudent that he do 
SO. 

The doctor must work with his lawyer in preparing for his 
examination-in-chief and cross-examination, and the suggestions made 
earlier to assist the expert witness are appropriate to the doctor as 
defendant.°4 

Being sued is a painful experience for anyone and in the case of a 
doctor sued for medical negligence it can be both personally and profes- 


Sionally debilitating. A better understanding of the law and a 


recognition that others have had the same experience can be of some help. 


(c) Costs 


A party in whose favour a law suit is resolved is normally awarded 
"costs" of the action but the judge has a dicretion whether or not to 
make the award. Costs are a sum calculated according to tables found 
in the rules of court of each jurisdiction which generally the "“unsuc- 
cessful party" must pay to the "successful party", but it does not 
include the lawyer's fee to his client.°6 

While there is some authority that a judge need not award costs 


against a patient who loses his action against a doctor, the ruling is 


54. See supra. 
55. Kangas v. Parker (1977) 1 W.W.R. 28 (Sask. Q.B.). 


56. See supra Chapter |. 
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seldom made. The rationale was well put in a recent case:°/ 


Although, for the reasons I have given, I dismiss the plaintiff's 
action, I do not do so with costs. This case is, in my view, one 
exceptional circumstances justifying the plaintiff's decision to 
bring the action. It would not be fair to apply the deterrent of an 
award of costs to the successful defendant in these circumstances. I 
am not entitled to provide that the defendant pay the plaintiff the 
costs of the action, but I do have a discretion, which it is proper 
for me to exercise now, to provide that there shall be no award of 
costs. 

A judge also has a discretion to order an unsuccessful defendant to 
pay the costs of a successful one. It has been suggested that in order 
to get the whole story a patient may have to sue, for example, both a 
doctor and a hospital.°8 If the patient should lose against the hospi- 
tal but win against the doctor, the judge has a discretion to order the 
doctor to pay to the patient the costs he must pay to the hospital. This 
will be done only when the patient was reasonable in suing both.°9 

Hopefully, the information and suggestions in this chapter wil] 
assist the doctor in adjusting to the courtroom on those occasions when 


he must appear and facilitate better communication between the profes- 


sions. 


57. Hopsonky.. Munk teva. 1976) IoC Csi. Colo se ated 79. (Ont. S.C.) 


58. See supra Chapter 7. 


59. Badger v. Surkan supra n. 19. This is called a "Bullock order". 
Bullock v. London aen. Omnibus Co. [1907] 1 K.B. 164 (C.A.). 
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CHAPTER IX 


THE DOCTOR'S LIABILITY FOR THE ACTS OF OTHERS 
1]. General Principles of Vicarious Liability 


Thus far, we have discussed the personal liability of the doctor, but 
there is another basis upon which he may be liable to a patient who is 
injured: under some circumstances the law will hold one person respon- 
sible for the torts of another. This is referred to as vicarious 
liability or liability based on respondeat superior (let the principal 
answer). ! Liability for the torts of another will only be imposed on a 
person when he and the tortfeasor are in a relationship which justifies 
the result, such as employer-employee. The relationships which might 
lead to a doctor's being held vicariously liable are few compared to 
those involving a hospital. The hospital serves the patient only through 
its many employees and the concept of vicarious liability is fundamental 
to the legal position of such an institution. For this reason, vicarious 


liability as it relates to the hospital will be discussed in a separate 


1. Fleming, The Law of Torts 354 (5th ed. 1977); Fridman, The Law of 
Agency 233 (4th ed. 1976). In Quebec, Civil Code Art. 1054. See La 
Responsabilité Civile de L'infirmiére (1972) 3 R.D.U.S. 1; Crépeau, 
La Responsabilité Médicale et Hospitaliére dans La Jurisprudence 

uébécoise Recente 60) 20 R. du B. 443. 
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chapter .¢ 

There are clear policy reasons for holding one person? accountable 
for the misconduct of another, and an appreciation of these assists in 
understanding the decisions that follow. The main justification is that 
the person who engages others to work for him so that his economic 
interests are advanced should be the one liable for losses which result 
from the enterprise. Also, he will likely be better able to pay or 
insure for such accidents. Theoretically, he will see the benefits in 
accident prevention programs and better employer-employee (or, as they 
are called in law, master-servant) relationships .4 Furthermore, the 
choice of whether to hire or dismiss an employee is that of the employer. 

The effect of holding parties vicariously liable is to render them 
joint tortfeasors.” This means that both parties are liable but the 
servant's liability is personal, or direct, whereas the master's is 
indirect. In practice the patient will likely sue both parties ,© but 


7 


the damages are usually collected from the employer’ who has the right 


2. See infra Chapter 10. 


3. Note that the corporate entity of the hospital is referred to in law 
as a "person", and so this term is now used to cover both the doctor 


and the hospital. 

4. Fleming, supra n. 1 at 355. 

5. See supra Chapter 6. 

6. See Fleming, supra n. 1 at 239. Each can then be examined for dis- 
covery which can be important where the employer knows little about 
the accident and it is wished to use the answer at trial. 


7. Fleming, supra n. 1 at 356. 
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to be indemnified by the emp loyee.8 However, indemnity is rarely 

sought by the employer and furthermore, his contract of insurance for the 
risk of vicarious liability may preclude it.2 This seems just in view 

of the policy reasons for vicarious liability. 

Vicarious liability flows from the employer-employee relationship 
which must be contrasted with the relationship of principal and indepen- 
dent contractor from which vicarious liability does not flow.!9 when 
an employer engages someone to accomplish a certain result but the work 
is to be done independently of the employer's supervision, though for his 
benefit, the relationship is that of principal-independent contractor. 

An employee is said to have a contract of service whereas the independent 
contractor is bound by a contract for services.!! The traditional test 
as to whether a given individual is more properly regarded as an employee 
Or aS an independent contractor was the "control" test. The employee is 
"subject to the command of the master [employer] as to the manner in 
which he shall do his work , "12 whereas an independent contractor 


"undertakes to produce a given result but is not, in the actual execution 


8. For it is an implied term of the contract. See Lister v. Romford Ice 
and Cold Storage Co. [1957] A.C. 555 (H.L.); Fleming, supra n. T at 
248. But see Morris v. Ford Motor Co. [1973] 1 Q.B. 792 (C.A.). 


9. Griffiths, Claims for Contribution or Indemnity As Between Hospitals, 
Doctors & Others [1963] L.S.U.C. Spec. Lec. 237; see also Fleming, 
Developments in the English Law of Medical Liability (1959) 12 Vand. 
L. Rev. 633 at 640. 


10. Meredith, Malpactice Liability of Doctors & Hospitals 122-123 (1957). 


11. Fleming, supra n. 1 at 358. 


12. Yewens v. Noakes (1880) 6 Q.B.D. 530 at 532 (C.A.) quoted by Fleming, 
SUptaln.. Wat, coe. 
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of the work, under the order or control of the person for whom he does 
it."13_ But the employer-employee relationships have changed dramati- 
cally over the years and alternate tests have been canvassed. |4 Many 
are not helpful but one may be of some utility in this context, namely, 
the organization test.!5 The person's work is viewed in the light of 
whether it is an intregral part of the organization, because he is 
employed as part of it, in which case he would make the employer vicar- 
iously liable or whether his work, although done for the organization, is 
not integrated into it but is only accessory to it, in which case he is 
an independent contractor for whom, as a general rule, the employer is 
not vicariously liable. This test may be more useful than the control 
test to analyze the status of the new health care professionals and 
paramedics as will be seen!® is more consistent with the modern cases 
on the vicarious liability of hospitals. 

The employer's vicarious liability for an employee extends only to 
work done "in the course of the employment". While this restriction does 
set some limit to the liability of the employer it is a very flexible 
one. For example, liability would still follow an unauthorized mode of 


performing an authorized task and even a prohibition by an employer may 


13. Queensland Stations v. Fed. Commr. of Taxation (1945) 70 C.L.R. 539 
at 545 (Aust. H.C.) quoted by Fleming, supra n. 1 at 358. 


14. Cassidy v. Ministry of Health [1951] 1 AlT E.R. 574 (C.A-). 


15. Roe v. Minister of Health [1954] 2 Q.B. 66 (C.A.); see Fleming, supra 
Nie Ipatecou 


16. See infra Chapter 10. 
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not protect him.!7 But liability does not attach to the employer if 

the employee engages in a independent task of his own.18 When the 
employee acts outside of the scope of his employment he is said to be on 
a "frolic of his own" and the employer is not vicariously liable. While 
a great volume of perplexing general case law does exist, examples from 
medical cases are not available to clarify many of these issues. Sup- 
pose, however, a nurse employed by doctor or hospital invited a friend to 
come to her place of work to have her ears pierced, a procedure outside 
of the scope of her employment. If negligence could be proven against 
the nurse her employer would have a strong argument that she was acting 
outside of the scope of her employment, she ought to be solely liable to 
compensate the injured person. 

Thus, in order to arrive at a decision about vicarious liability we 
see the necessity firstly of characterizing the relationship as that of 
employer-employee or employer- independent contractor !9 by utilizing the 
traditional control test or the more modern organization test, and 
secondly, of considering whether he was acting within the course of his 
employment. Cases in which a doctor has been vicariously liable will 


serve to illustrate the application of the rules. 


17. Guar. Trust Co. v. Mall Medical Group (1969) 4 D.L.R. (3d) 1 
(S.C.C.); for a more detailed discussion see Fleming, supra n. 1 at 
364-372. 

18. Bugge v. Brown (1919) 26 C.L.R. 110 at 132 (Aust. H.C.). 


19. For a discussion of the categories of agent see Fridman, supra n. |. 
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2. Relationships With Others and Vicarious Liability 


It is possible to confuse the doctor's personal liability with his 
vicarious liability in some situations. The doctor-patient relationship 
gives rise to many duties which cannot be delegated.29 For while the 
doctor is entitled to rely on hospital staff to carry out their duties 
proper ly! he cannot delegate his duties to them.22 Furthermore, he 
will be held personally liable if he is aware, or ought to be aware, that 
a person is discharging his duty in a careless or negligent manner but 
takes no action to safeguard the patient.?3 Thus, the doctor's vicar- 
ious liability is founded not on his personal negligence but on that of 
his employee which is imputed to him. It is worth noting that membership 
by the doctor in the Canadian Medical Protective Association may not 


cover him for vicarious liability.24 


20. Crichton v. Hastings [1972] 3 0.R. 859 (C.A.); see Canadian Medical 
Protective Association, Anual Report 1974 at 23; see supra Chapter 5. 


Zhe Villeneuve wv. Sisters: of St. ose LI97S]2S.6.R. 285; Laidlaw vi 


Lions Gate Hospital Oe 70 W.WeRe /27 (BG. S.C.) Karderas*v. 
CTow (1973) 32 SCR (3d) 2303 (Ont. Hees See supra Chapter 7. 


22. Holmes v. Bd. of Hospital Trustees of London (1978) 5 C.C.L.T. 1 


(Ont. H.C.); Rozovsky, Canadian Hospital Law 51 (1974) 


23. Jones v. Manchester Corpn. [1952] 2 All E.R. 125 (C.A.); see also 
McQuay v. Eastwood (1886) 12 0.R. 402 BGs P.); Perionowsky v. Freeman 
Picea tomer. 977, 176. €.R. 873 (0.8.9. si 


24. Gravenor, Malpractice and the Paramedical (1975) 41 Canadian Doctor 
67 at 69. 
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(a) Office Staff 


A doctor is vicariously liable for torts committed during the course 
of employment of a receptionist, secretary, office manager, or other of- 
ficer personnel whom he employees .29 In this regard he is in the same 
position as any employer with the exception that some patients might 
assume that a person working in a doctor's office has some medical exper- 
tise, especially if in uniform. Such an employee who dispensed medical 
advice (or medication) could put the doctor in a very vulnerable posi- 
tion26 provided the patient was reasonable in his reliance on the 
employee and was injured as a consequence. Authorizing employees to act 
beyond those tasks for which they are trained is a practice fraught with 


risks for both patient and doctor .2/ 


(b) Nurses 


Many doctors engage nurses as employees in their offices and 
cClinics..71t. is clear that. a doctor is vicariously liable for torts, com- 


mitted within the scope of employment of a nurse whom he employs. An 


25> Hanckesv, Hooper (1835) 77°C. 78 Pe 81, I7eebeR. 3/7 HNisvPrius): 


26. See Smith v. Auckland Hospital Bd. [1965] N.Z.L.R. 191 at 198 (C.A.); 
see also Canadian Medical Protective Association, supra n. 20 at 25; 
McQuay v. Eastwood supra n. 23 where a so-called nurse was not a 
nurse at all. 


27. In a U.S. case an office nurse put a fracture in traction: see Olsen 


v. McAtee (1947) 181 Ore. 503, 182 P. 2d 979 (S.C.). 
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interesting case¢8 arose in Alberta when a patient who suffered from 
epilespy but had ceased taking her medication attended at her doctor's 
office saying that she felt she was about to have a seizure. A nurse 
employed there placed her on an examination table and left her for one 
minute in order to get her file. In the nurse's absence the patient had 
a seizure and fell from the table, breaking her arm. The court held the 
nurse to be negligent by leaving the patient in a position in which she 
could suffer harm. She had failed to meet the minimum standard of care 
to be expected from the professional attendant in a medical clinic. The 
defendant, a partnership of general practitioners, was held vicariously 
liable. 

In an earlier case from Alberta®? a nurse employed by a doctor was 
instructed by him to use an x-ray machine to treat a patient suffering 
from a skin problem. The trial judge found the nurse negligent by fail- 
ing to warn the patient of the dangers of the treatment, from which the 
patient suffered an electric shock and burns. The doctor was found to be 
not personally negligent in his prescription of the treatment, use of the 
machine or selection and instruction of the nurse, but was found vicar- 
iously liable for the nurse's negligence. On appea130 the nurse was 


found to be not negligent and thus the action was dismissed. 


28. Dowey v. Rotwell and Associates [1974] 5 W.W.R. 311 (Alta. S.C.). 
The appeal to the Appellate Division was dismissed on the basis that 
the court would not disturb the findings of fact of the trial judge. 


29. Antoniuk v. Smith [1930] 2 W.W.R. 821 (Alta. C.A.). 


30. Id at 729. 
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These cases illustrate that a nurse-employee will be expected to meet 
the standard of the reasonable nurse in the circumstances and a failure 
to do so will render the doctor-employer vicariously liable. 

A doctor is not liable for the torts of nurses employed by a hospital 
and is entitled to rely on the nurses to carry out their duties proper- 
ly.3] A nurse has a duty to execute the doctor's orders and if she 
does so proper 1y32 yet the patient is injured it may be that the doctor 
will be held liable because he was personally negligent in giving such an 
order. In this situation even if she were negligent it would be the 
hospital that was vicariously liable rather than the doctor .33 

Because of an obiter remark in an English case?” it was thought at 
one time that a nurse in the operating room might become the employee of 
the surgeon on the basis that she was a “borrowed servant".39 Rozovsky 


states36 that there are no reported cases where a hospital has been 


31. Villeneuve v. Sisters of St. Joseph supra n. 21; Laidlaw v. Lions 
Gate rosetta Supra n. 21; McFadyen v. Harvie [194 DBAS ARO G47, 
= rmstrong v. Bruce (1904) 4 O.W.R. 327 (Ont. H.C.); R v 
Giardine (1939) 71) C.G.6.7 295, (Onte Cow Cts Sseawalls ouMonmis: v. 
Winsbury-White ey 4 ae = is 494 (K.B.); Ingram v. Fitzgerald 
| 1936) N.Z.0.R. 905 (C.A 


32. Lavere v. Smith's Falls Public Hospital (1915) 35 O.L.R. 98 (C.A.). 


33. Rozovsky, supra n. 22 at 19 and 27 note 27: note that the author 
postulates that a nurse who carries out an order she knows as a 
professional nurse to be improper is negligent. 


34. Hillyer v. The Governors of St. Bartholomew's Hospital [1909] 2 K.B. 


820 (C.A.). Quoted with approval in Bugden v. Harbour View Hospital 
[1947] 2 D.L.R. 338 (N.S.S.C.) although the concept was not applied 


in the case. 


35. Mersey Docks and Harbour Bd. v. Coggins & Griffith [1946] 2 All E.R. 
34 


36. Rozovsky, supra n. 22 at 19. 
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relieved of its usual vicarious liability on this basis, and thus in the 
medical context it appears that the "borrowed servant" rule is not appli- 


cable.3/ 


(c) Other Health Care Professionals 


Each relationship into which the doctor enters as an employer must be 
analyzed to ascetain whether the other party is an employee or an inde- 
pendent contractor, since the doctor is generally not liable vicariously 
for the independent contractor. The issue has risen in importance 
because of the emergence of paramedical personnel ,38 the metamorphosis 
in some older professions such a nursing, 39 and the multi-discipline 
approach to treatment.49 The "nurse" employed by a doctor might not be 


41 who by the tests outlined ought 


an employee but a nurse practitioner 
more properly to be regarded as an independent contractor. Because so 
many of these developments are very recent there is no case law to pro- 


vide precedents and even if there were they would be 


37. Meredith, supra n. 10 at 132. 


38. Bellenger, The Physician's Assistant, Legal Considerations (1971) 45 
Hospitais, No. 1), 58. 


39. See Good and Kerr, Contemporary Issues in Canadian Law for Nurses 


(1973). 


40. See Haines v. Bellissimo (1977) 1L.M.Q. 292 (Ont. S.C.); see also 
Kennedy v. C.N.A. Assur. Co. (1978) unreported (Ont. H.C.) Linden J. 


41. Boudreau, Report of the Committee on Nurse Practitioners, Dept. Nat. 
Health and Welfare, Ottawa, 1972. See Hall v. Lees [1904] 2 K.B. 602 
(C.A.) for an excellent analysis of the relationship of nurses to an 
association wherein they were found not to be employees. 
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of questionable value since all such situations will have to be analyzed 
Separately on the basis of their own facts. 

There are a few cases which seem to indicate the limits. Ina 
case42 that went to the Supreme Court of Canada, a doctor who was part 
of a medical clinic employed a remedial gymnast43 to whom he gave writ- 
ten instruction regarding exercises for the patient. During exercises 
administered by the gymnast the patient's knee cap was fractured. The 
Supreme Court of Canada restored the trial judgment in finding that it 
was pressure applied by the employee rather than movement by the patient 
that caused the injury. It is important to note that in applying this 
pressure the employee was carrying out the authorized treatment, exer- 
cises, but in an unauthorized manner, using pressure. Indeed, the 
written instructions specifically stated that no pressure was to be 
used. In the result the employer, the medical clinic, was held vicar- 
jiously liable for the negligence of the remedial gymnast. 

In an older case*4 from Ontario, a doctor was vicariously liable 
for the negligence of an employee whose job it was to operate the x-ray 
machine and who had left a cone off the machine, which then caused burns 
to the patient. By either test the remedial gymnast and the x-ray mac- 
hine operator were engaged by contract of service and were therefore 


employees. 


42. Guar. Trust Co. v. Mall Medical Group supra n. 1/7. 


43. He is referred to id at 2 as a physiotherapist by Judson J. (dissent- 
ing) but was not qualified as such: see Hall J. id at 6. 


44. Hochman v. Willinsky [1933] O.W.N. 79 (H.C.). 
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In an old Ontario case4> the association of a doctor and a pharma- 
cist was analyzed. The practice was that the doctor would write a 
prescription which the pharmacist would then fill but the doctor paid the 
pharmacist and the patient paid only the doctor. The doctor prescribed 
hydrochloric acid and, in error, the pharmacist's clerk dispensed hydro- 
cyanic acid from which the patient suffered injury. It was found that 
the doctor was not negligent personally nor vicariously but that the 
pharmacist was vicariously liable for the error of his clerk. The doctor 
and pharmacist were held to be separate professionals not even in an 
employer-independent contractor relationship. This was also the decision 
in a very recent case4® where a pharmacist dispensed formaldehyde 
instead of the prescribed paraldehyde. It remains to be seen where 


liability will rest for the torts of other health care professionals.4/ 


(d) Other Doctors 


A doctor is not vicariously liable for the torts of other doctors48 


because he normally does not employ them either as employees or even as 


45. Stretton v. Holmes (1889) 19 0.R. 286 (Q.B.); see also Jeannotte v. 
Couillard (1894) 3 Q.B. 461 (Que.). 


AG. Witldams. viewdones (1977)*79.0.UGRs (Gd), 6/0 (B.C. S.C.). 


47. See Haines v. Bellissimo supra n. 40 where a psychologist who was on 
the staff of a medical centre was sued along with a psychiatrist when 
their patient commited suicide. Since the psychologist was held to 
be not negligent, the issue of the psychiatrist's vicarious liability 
did not have to be canvassed. 


48. This includes dentists. See Parmley v. Parmley [1945] S.C.R. 635 
Kangas v. Parker [1976] 5 WiW. Re. co) (Saske. 0 Be) 
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independent contractors.49 However, the argument has been made that in 
the case of an anaesthetist engaged for a patient by a surgeon, the sur- 
geon should be vicariously liable for the anaesthetist's negligence. 
However, in a case in which the surgeon had to assist the anaesthetist by 
inserting the needle the court he1d29 that each doctor had his separate 
function and was responsbile for the manner in which he discharged it. 
This same view has been taken of a surgeon and his assistant?! and of 

an anaesthetist and his assistant.°¢ Within the hospital setting such 
assistants may be interns or other house staff who are employees of the 
hospital and for whom it will be vicariously liable.% There is an 


Ontario case>4 


where a surgeon was sued when an intern assisting him 

with a tonsillectomy accidentally removed the patient's uvula. No liabi- 
lity followed because it was found the patient suffered no injury 
thereby. However, the trial and appeal courts seemed to have assumed 


that it was the surgeon who would have been liable. It is not clear 


whether this would have been based on personal negligence in delegating a 


49. Jewison v. Hassard (1916) 10 W.W.R. 1088 (Man. C.A.); see Park v. 
Stevenson Memorial Hospital (1974) unreported (Ont. H.C.) Holland J. 
where a doctor who assigned the care of his patient to his doctor- 
wife for one day was held not vicariously liable for her negligence. 

50. Walker v. Bedard [1945] 0O.W.N. 120 (H.C.). 


51. Kardaras v. Clow supra n. 21; McFadyen v. Harvie supra n. 31; see 


also MacDonald v. Pottinger [1935] N.Z.L.R. 196 (S.C.). ies 
52. Toronto Gen. Hospital Trustees v. Matthews [1972] S.C.R. 435. 


53. Rozovsky, supra niv22> ate ld. 
54. McNamara v. Smith [1934] 2 D.L.R. 417 (Ont. C.A.). 
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duty he himself owed to the patient or on vicarious libility, but only 
the former basis would be consistent with the bulk of the case law. 
It is difficult to imagine a doctor binding another to a contract of 


service” where the employee-doctor would be told not only what to do 
but how to do it by the employer-doctor. Thus it seems that a case of 


vicarious liability of one doctor for another2® would be very rare. 


3. Partnerships 


A doctor who practices in a partnership is jointly and severally 


liable for the torts committed by other partners during the course of 


55. The substitute doctor engaged as a locum tenens by a doctor who is 
absent might, under the right circumstances, fall into this category. 


56. A doctor has, however, been held to have engaged another doctor as an 
independent contractor when he had a contract with a company to fur- 
nish medical services to its employees and arranged for another 
doctor to attend at a work camp for this purpose: see Hamilton v. 
Phoenix Lbr. Co. [1931] 1 W.W.R. 43 (Alta. C.A.). For cases where it 
was argued without success that a doctor was an employee see Staple 
v. Winnipeg (1956) 18 W.W.R. 625; affirmed 19 W.W.R. 672 (Man. 

C.A.); Jarvis v. Internat. Nickel Co. [1929] 2 D.L.R. 842 (Ont. 
H.C.); Thompson v. Columbia Coast Mission (1914) 20 B.C.R. 115 
(C.A.). See aso Daoust v. R. [1969J D.R.S. 594 (Ex. C.C.) where the 
Crown was held liable for the negligence of a doctor employed at a 
penitentiary. 
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the partnership.°’ Thus one doctor found to be negligent exposes all 


his partners to liability.°8 Furthermore the partnership will be 


vicariously59 liable for a negligent employee of the partnership or of 


one partner. Not all group practices are partnerships, and a doctor is 


wise to seek legal advice on the advantages and disadvantages. If a 


partnership is desired a formal agreement ought to be drafted by a compe- 


tent solicitor. 


The general principles of vicarious liability and the law of partner- 


Ship apply to the doctor and the hospital with the result that either can 


be liable for the acts of others. However, each individual relationships 


must be analyzed separately, and recent changes in some traditional 


relationships make such scrutiny more critical today than ever before. 


57. Partnership Act, R.S:A. 1970, c. 271°Sso a2 °and 143 Partnership Act, 


56: 


Se) e 


RES Be. 1960, c. 2/7... SS; 13 “and Ibs eantnersnip ACh ehes.M.. 1970, 
C.p-s0,.-Ss.. 13 and=l5; PartnersnipeActoenes nbs 19a Ce P=4. SS. 
and= ia. Partnership. Act, R.S.Nfids 1970.meneco/ 6 Ss.) 1 dnd 13> 
Partnership Act, R.S.N.S. 1967, c. 224, ss. 12 and 14; Partnerships 
Act, RES.0.* 19703 cy 339 ,' ss.) 1 “andes IseePantnershi prACkerR.S.P ELT. 
1974 c. P-2 ss. 12 and 14; Partnership Act, R.S.S. 1965, c. 387 ss. 
12 and 14. 


Town v. Archer (1902) 4 .R. 383 (K.B.); McKeachie v. Alvarez 
(1970)..17 oD. LoR.. (3d) 87 (B-C> S.C. \ampadgeraversurkan: |) 
W.W.R. 302 (Sask. C.A.). 


Guar. Trust Co. v. Mall Medical Group supra n. 17; Dowey v. Rothwell 
Supra n. ae aap Shanascic 
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CHAPTER X 


THE HOSPITAL 


1. Liability in General 


Throughout the preceding chapters reference has been made to the 
legal position of the hospital! for in law this institution is a 
"person" (albeit an artificial one) which has responsibilities to a 
patient both directly as a corporate entity and indirectly through the 
acts of its employees. All that has gone before apart from Chapter II 
and the doctor's duties set out in Chapter V are applicable to the 
hospital. It can be used by a patient for negligence, breach of con- 
tract, assault and battery, false imprisonment and defamation, and it 
can raise any of the defences outlinedé including, to a negligence 
claim, approved practice, error of judgment, contributory negligence, 


or to an assault and battery action, consent.3 The conduct of a 


1. Throughout this thesis the term hospital has been used as meaning 
any institution operated for the care and treatment of those 
requiring medical or surgical attention. See Speller, Law Relating 
to Hospitals and Kindred Institutions 1] (5th ed. 1971). 


2. See supra Chapters 4 and 6. 


3. See supra Chapter 4. Although consent to most medical treatment 
given by the hospital can be implied it has fallen to the hospital 
to obtain the express consent for the doctor's touching of the 
patient. (Much difficulty might be avoided by the hospital by 
requiring the doctor to obtain and place on the patient's hospital 
record consent to the treatment for which he is responsible). 
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4 and the law and practice in regard to proof? are 


civil action 
essentially no different for the hospital as a defendant than for the 
doctor. 

It is necessary, however, to examine the duties owed by the hos- 
pital to the patient for they do differ from those owed by the 


doctor.® and to review those relationships which today will result in 


the hospital's being held vicariously liable. 


a Direct Liability 


The hospital, in former times a place where the improverished i1] 
were deposited for medical attention, has evolved to an institution 
where the doctor can treat his patient with the assistance of highly 
skilled and well-organized medical and non-medical personnel with 
sophisticated equipment in modern facilities. Just as the function of 
the hospital has expanded so has its responsibility to the patient. 
These responsibilities may be characterized as duties owed to the 
patient and a failure to discharge them properly may result in an 
action against the hospital for breach of contract or negligence. 
Indeed in many cases both actions are alleged from the same set of 


i 


facts. For example in a case’ where a psychiatric patient injured a 


4. See supra Chapter 1. 
5. See supra Chapter 7. 


6. Note that doctor-patient duties may be important to a hospital 
where the doctor is an employee of the hospital. 


7 set dawson vi Wellesley Hospital (1977) 15aN.R. 271 (S.C.C.). 
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non-psychiatric one, the hospital was sued for breach of contract to 
provide care and protection and alternatively for negligence in permit- 
ting a mentally ill patient with a propensity for violence to be at 
large in the hospital without control or supervision. The Chief 
Justice of Canada noted that the issue was whether a certain statute 
had the effect of relieving the hospital of liability for its own 
breach of duty8" whether arising out of contract or in tort." 

Another common allegation is breach of contract in failing to provide 
proper personnel together with negligence as a consequence of the con- 
duct of an employee for whom the hospital is vicariously liable.9 

This too is a mixed tort and contract action but the alleged negligence 


of the hospital is not direct but vicarious. 


(a) Breach of Contract 


In the past, a hospital's direct liability to the patient was 
usually founded on the contract between it and the patient. The 
requirements !0 for a contract were not difficult to find and the 


issue between the patient and the hospital was most often whether a 


Su) repeat: 274: 
9. Aynsley v. Toronto Gen. Hospital [1972] S.C.R. 435; see also Elver- 
son v. Doctor's Hospital (1974) 49 D.L.R. (3d) 196; affirmed 65 

Disieehuee( Sd) -oS2n= osc ers 


10. See supra Chapter 3. 
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certain service was a term of the contract!! Only rarely was the 
contract express, !2 it being more common for the patient to enter 
hospital with no discussion of the terms, which were therefore 
implied. !3 

Thus if the patient was alleging breach of contract against the 
hospital, the court looked for a written contract or express terms, or 
failing these, for implied terms. Factors relevant to finding an 
implied term include legislation, !4 hospital by-laws !9 and even 


public expectations !6 


as well as the conduct of the parties them- 
selves. Obviously some terms, such as those to provide and organize 
certain nursing, ward and technical personnel, equipment, and facili- 
ties are easily implied!/ while others, such as those to provide 
medical care and define its scope are not. |8 Apart from the problem 
of ascertaining terms in certain contracts some of the other difficult- 
ies outlined in Chapter III may exist in regard to the contract action 


not the least of which is the unequal position of the two parties. 


11. Abel v. Cooke and Lloydminster and Dist. Hospital Bd. [1938] 1 
WWSR. 49° (Alta CrA-). 


IZ Waveres Vv. smiths. Falls: Public Hospitalawiols)e2oN0eleR. 346 (OnE: 
Cel.) 


13. Nyberg v. Provost [1927] S.C.R. 226. 

14. Lawson v. Wellesley Hospital supra n. ve 

15. Fraser v. Vancouver Gen. Hospital [952 }i22 Se€.R 4362 
16. Aynsley v. Toronto Gen. Hospital supra n. 9. 


17. See Rozovsky, Canadian Hospital Law 14 (1974), 


18. See HOpital Notre Dame de 1'Espérance v. Laurent (1978) 3 C.C.L.T. 
fOOSES CLC.) 
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Whatever the reasons, the courts seem to be most reluctant to subject 
the hospital-patient relationship to a thorough, conclusive contactural 
analysis.!9 Thus, while it is not uncommon for a patient to plead 
breach of contract or for a court to note the provision of a certain 
service as a term of the contract most cases against hospitals now 


proceed on the basis of negligence.20 


(b) Negligence 


Negligence as a basis for liability has been thoroughly analyzed in 
Chapters V and VI. As in the case with the doctor, the duty of the 
hospital arises upon the formation of the hospital-patient relationship 
and therefore the issue in negligence cases brought against hospitals 
is generally the scope of a duty rather than its existence.2! Just 
as in any negligence action, the patient must prove the duty owed to 
him, the breach of the requisite standard of care and his injury. He 
must also show that the hospital's conduct was the cause-in-fact and 


proximate cause of his injury.2¢ 


19. Magnet, Liability of a Hospital for the Negligent Acts of Profes- 
SiONa oa OVG omc. Gabel un ooe co. 


20. Keith, Claims Arising out of the Relationship Between Hospital and 
Patientelel963.) .S.U.C. Spec. Lec. 2028 


21. See Cassidy v. Ministry of Health. [1951] 1 All EOR.. 574 at 585 
(CAs) 


22. See Child v. Vancouver Gen. Hospital [1970] S.C.R. 477 where this 
issue is discussed in regard to the hospital's vicarious liability 
for the negligence of a nurse. 
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The duties owed by a particular hospital to a specific patient must 
be ascertained in each particular case but it is possible to set out 
and discuss some of the most common ones.¢3 

It must be remembered that those responsibilities characterized as 
duties in a negligence action would be labelled terms of the contract 
in a contract action.24 The standard of care and skill which the 


hospital must meet is the same in either case.29 


(c) Responsibilities 
(i) Personnel 
A. Selection 


Historically, the hospital's first duty to the patient was to 
select competent staff because it held itsef out as being a place where 
patients would be attended by skilled persons. This responsibility was 
very narrowly interpreted for many years so that the hospital had only 
to ascertain that the professional employees such as nurses were quali- 


fied and competent and otherwise had no responsibility for their 


23. See, for example, Nathan, Medical Negligence 94-104 (1957). 


24. See Rozovsky, supra n. 17 at 14 and 52-54; Meredith, Malpractice 
Liability of Doctors and Hospitals 120-21 (1957). 


25. Bernier v. Sisters of Service [1948] 1 W.W.R. 113 (Alta. S.C.). 
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negligence as professionals.26 The responsibility has been broadened 
in Canada27 so that a hospital may be vicariously liable for emplo- 
yees even if they are professionals. In 1974 one authority28 pointed 
out the potential for further expansion of the hospital's liability to 
include that for the negligence of a doctor who was not an employee, 
the basis being that the hospital granted privileges to him to admit 
patients when it knew or ought to have known that he was not qualified 
or competent, and introduced him to the patient, for example when a 
patient is seen in the emergency department by a doctor who is an inde- 
pendent contractor but is on call there or on an emergency roster. In 
a very recent decision®? the prediction came true and with it an 
apparent commitment to follow American jurisprudence. 30 This recent 
development aside, in regard to doctors who are not employees the obli- 
gations of the hospital has been to ascertain that they are qualified 


and competent! and no more. Thus the earliest and still a basic 


26. See, for example, Abel v. Cooke and Lloydminster and Dist. Hospital 


Bd. supra n. 11. For an analysis of the change see infra s. 3. 


27. Sisters of St. Joseph of the Diocese of London v. Fleming [1938] 
SCs heal c. 


ZoreROZOVSKY, supra nN. I7 <ato3;, 


29. Yepremian v. Scarborough Gen. Hospital (1978) 6 C.C.L.T. 81 (Ont. 
H.C.). See discussion of this case .ipira:si.3. 


30. Darling v. Charleston Community Hospital (1965) 211 N.E. 2d 253 


ChE G.A.). 


31. As to the granting of privileges see Rozovsky, supra n. 17 at 5/7; 
see also Gorback v. Ting [1974] 5 W.W.R. 606 at 607 (Man. Q.B.). 
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and non-delegable duty32 of the hospital is to ensure that those who 


treat patients are qualified and competent. 
B. Instruction and supervision 


Related to the duty of selection and personnel is the duty to 
ensure that each person is working within his competence. In an 
Ontario case33 a hospital was held liable for the injury suffered by 
a patient when an intern in giving an intravenous injection severed the 
catheter leaving over nine inches of it in the patient's vein. The 
Court said that the hospital had a duty to the patient to provide 
instruction, direction, and supervision to its staff in the use of the 
Intracath unit, and not having met this standard of care, was negli- 
gent. Similarly, an English case34 held a hospital negligent in 
leaving the administration of a dangerous anaesthetic to an inexper- 
ienced doctor without adequate supervision. Assuring adequate 
instruction and supervision of hospital staff is an enormous responsi- 
bility for a hospital necessitating job descriptions, training 
programs, testing and screening procedures, evaluations, and systems 
for supervision. The description and assessment of these is beyond the 


scope of this thesis, but clearly a hospital must have such programs, 


SZ -akKolesam y. Jeftries (19/4) 59 D.L.R.o43d) 367 at 3/63) anf irmed .(sub 
nom. Joseph Brant Memorial Hospital v. Koziol) 2 C.C.L.T. 170 
cc ie gS Snr er A 


Secs: 


33. Murphy v. St. Catharines Gen. Hospital (1963) 41 D.L.R. (2d) 697 
fOnteH2Cc.). 


34.) Jones yv.. Manchester: Cornpns.| 1952) ZeA WARE WR. 125 -(C.A.). 
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including special provision for the instruction and supervision of 


Student professionals and employees-in-training. 


(ii) Organization 


A hospital has the responsibility for establishing such systems as 
are required for the co-ordination of personnel, facilities and equip- 
ment so that the patient receives reasonable care. In actions for 
negligence based on failures in this area, the defence of approved 
practice has been significant.39° Certain specific areas of the 
hospital and of patient care can be identified as having given rise to 


problems, and will now be discussed. 


A. The emergency department 


Emergency departments of large hospitals, apart from their impor- 
tant role as true emergency centres, to substitute for the house-cal] 
may also function as consultation centres where a patient whose symp- 
toms may not indicate a serious condition can be seen and diagnosed by 
his doctor or by house-staff who report to the doctor. It is not 
possible to generalize with any certainty about the duty owed by a 
hospital to a patient to provide him with care in an emergency depart- 


ment. While in some circumstances no duty may exist, 36 there are 


35. See supra Chapter 6. 


36. There may be a statutory duty, see Public Hospitals Act, R.S.O. 
1070" ©0378. s. 17. [re-éen.» 19723 c.. 90, Ss. IT]. 
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factors which are important to weigh in these cases. Public expecta- 
tions that medical care can be obtained at any emergency department, 
the government funding of hospitals and the possible creation of a 
patient-hospital relationship by virtue of the hospital taking even a 
minor step toward the patient's care all tend to favour the existence 
of a duty.37 Qnce present, of course, the hospital must meet a 
standard of reasonable care by providing competent personnel and proper 
facilities and equipment; in most cases the hospital's liability 
results from an employee's negligence rather than from the corpora- 
tion's negligence. 

A few cases are worth noting on these points. In an English 
case38 the plaintiff was one of the three night-watchmen who became 
ill after drinking tea and presented themselves at the emergency 
department of a hospital. A nurse interviewed him briefly, telephoned 
the doctor on call, and relayed the doctor's message that the patient 
should go home to bed and call his own doctor. The man died of poison- 
ing within hours. The court, noting that there was no other case to 
give it guidance, addressed the issue of whether there was a duty on 
those who provide and run an emergency department "when a person pre- 
sents himself at that department complaining of illness or injury and 


before he is treated and received into the hospital wards ."39 


37. Yepremian v. Scarborough Gen. Hospital supra n. 29; see also 


Hopital Notre Dame de I'Espérance v. Laurent [1974] C.A. 543 which 
found the hospital liable; reversed [1978] 1 S.C.R. 605. For a 
comment see Magnet; supra n. 19. 


38. Barnett v. Chelsea and Kensington Hospital [1969] 1 Q.B. 428. 


39. Id at 436. 
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The judged noted that the department was open, that the night-watchman 
entered without hindrance, complained to the nurse who passed this on 


to a doctor, and advice was given by the doctor. He said:40 


In my judgment, there was here such a close and direct relationship 

between the hospital and the watchmen that there was imposed upon 

the hospital a duty of care which they owed to the watchmen. 
As discussed in this case, the standard of care to be met depends upon 
the facts of the case. Here, the hospital was found negligent by fail- 
ing to examine, admit and treat the patient but there was no liability 
because had they done so no treatment could have been provided in time 
to save the man's life: the hospital's actions were not the cause-in- 
fact of the patient's death. In the absence of any Canadian authority, 
this case would be persuasive here for the founding of a duty in simi- 
lar circumstances. In a recent Canadian case,*! a mother brought her 
Sick child to a hospital on two consecutive days and although the child 
was examined she was not admitted on either occasion and, it appears, 
was suffering from acute appendicitis. Eventually she was admited to 
another hospital and underwent surgery but became a spastic quadriple- 
gic. The action was barred by a limitation period but a hospital 
report indicated that a closer observation and monitoring of systems 


Should have been carried out. In a case from British Columbia, *¢ the 


40. Id. 


41. Mumford v. Children's Hospital of Winnipeg [1977] 1 W.W.R. 666 
(Man. C.A.). 


42. Thompson v. Toorenburgh (1973) 50 D.L.R. (3d) 717 (B.C.C.A.). 
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treatment received by an accident victim in an emergency department was 
held to be harmful. The patient was suffering from undiagnosed acute 
pulmonary edema and the procedures used to treat her were incorrect and 
may have hastened her death. It was held, however, that the motor 
vehicle accident had caused the pulmonary edema and the actions of the 
hospital were not a novus actus interveniens,43 notwithstanding that 

it was indicated by the evidence that the patient would have recovered 
if proper treatment had been given in the emergency department. 

The cases show that a duty of care to the patient is not difficult 
to find, and the hospital, like the doctor, will not be found liable 
where it has met the standard of care or where it cannot be proven that 
it was the cause of the patient's injuries. 

The problem of obtaining proper consents to treatment is a very 
real one for emergency departments. Although a hospital may have an 
extremely efficient system for having the consent form signed the 


consent must fulfill the legal requirements outlined earlier .44 


B.. The recovery room 


Whereas the emergency department by is very nature may seem to be 
an area of high potential liability for a hospital, the recovery room 
may in fact hold more risks. The importance of constant monitoring and 


observation of the patient in a post-anaesthetic state requires the 


43. See supra Chapter 5. 


44, See supra Chapter 6. 
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hospital to organize personnel and facilities accordingly.7> More- 
over, the injuries to the patient caused by a failure to meet the high 
Standard of care required are usually extreme. Two cases have been 
reported in Canada in recent times. In the first case4® a nurse left 
to monitor five patients4/ while the other nurse went for coffee also 
had to deal with an immediate order to obtain and inject a narcotic 
drug and a personal telephone call. During the time these events were 
taking place the patient was left unobserved and developed breathing 
difficulties which caused brain damage, and was rendered permanently 
and totally disabled. The trial judge stated that a high standard of 
care was expected of both hospital and nurses because the recovery 
room, as the most important room in the hospital, was the one where the 
patient required the greatest protection from known and ever-present 
risks. While he was critical of the "lackadaisical attitude" regarding 
coffee breaks and the failure of the hospital to correct and control 
the situation he held the hospital to have met the necessary standard 
of care by providing two registered nurses for the room who were sup- 
posed to take coffee breaks before any patients arrived. However, the 
first nurse was held negligent for leaving the room, and the second 
nurse for agreeing to this situation, failing to care properly for the 
patient, and failing to get relief help. Because the nurses were 


employees and were acting within the scope of their employment the 


45. Bernier v. Sisters of Service supra n. 25. 
46. Laidlaw v. Lions Gate Hospital (1969) 70 W.W.R. 727 (B.C.S.C.). 


47. The recommended ratio was one nurse to three patients. 
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hospital was held vicariously liable. 

The result was the same in the second case48 where a young boy 
suffered a respiratory arrest followed by a cardiac arrest and even- 
tually died. In reference to allegations made against the hospital 
regarding scheduling and organization, the trial judge questioned 
whether these would be matters of direct or vicarious liability. In 
the result the hospital was found vicariously liable for the negligence 
of the five assigned recovery room nurses who failed to observe the 
patient for 20 - 28 minutes and three of whom went for coffee at the 
busiest time of the day. The evidence of each of these cases indicates 
that the proper systems were established by the hospital, but that they 
were not adequately monitored. While the courts found it easier to 
require the hospital to compensate the patient on the basic of 
vicarious liability, both cases point out a breakdown in organization 
which, it is suggested, was as much the duty of the hospital to monitor 


as it was the duty of any individual employee to follow. 


Cx® wand lang or drugs 


The hospital has a duty to set up systems for the efficient and 
safe handling of drugs .49 As in the case of the recovery room, the 


hospital's liability for drug related problems has usually been vicar- 


ious rather than direct, 4 but injury to a patient through human 


48. Krpgedisav. esdale. [.1972) 2-W.W.R. 495 (B.C.S.C.). 
49. Meredith, supra n. 24 at 121. 


50. See supra Chapter 5 at 73. 
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error in obtaining or administering a drug may point out the need for a 


review of the hospital's system for handling drugs.°! 
D. Communication of infection 


The hospital has a duty to protect patients from infection®2 and 
a duty not to discharge a patient whom it knows or ought to know is 
infectious.°3 The responsibility for assuring that aseptic proce- 


dures are followed is also basic to the hospital.o4 
3 Patient surveillance 


The hospital may in some cases have a duty to establish procedures 
to prevent the patient from injuring himself. In a number of cases a 
patient has leapt from a hospital window and later sued the hospital 
alleging that there was a duty to provide surveillance and safeguards. 
In the sole case?” in which liability was found against the hospital, 


the patient was a psychiatric patient with suicidal tendencies who fell 


51. Bugden v. Harbour View Hospital [1947] 2 D.L.R. 338 (N.S. S.C.) 


52. McDaniel v. Vancouver Gen. Hospital [1934] 4 D.L.R. 593, (P.C.); 
see supra Chapter 6 for a discussion of this case; see also Lindsey 
County Council v. Marshall [1936] 2 All E.R. 1076 ( 


53. Evans v. Liverpool Corpn. [1906] 1 K.B. 160; see also Nathan, supra 
Nees at: 103. ries aS 


54. Voller v. Portsmouth Corpn. (1947) 203 L.T.J. 264 (K.B.); see also 
Meredith, supra n. 24 at 122. 


55. Villemure v. Turcot [1973] S.C.R. 716. 
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to his death from a hospital window. He had been transferred to a 
semi-private room from the psychiatric ward and, according to the evi- 
dence, waS recognized as being a "patient to be watched." The majority 
of the Supreme Court of Canada wrote no judgment in this important case 
but adopted that of the dissenting member of the Court of Appeal. The 
hospital's liability seems to have been both direct and vicarious and 
it is unfortunate that the Supreme Court of Canada did not take this 
opportunity to clarify some of the issues in this important area. In 
another case%® that went to the Supreme Court of Canada, the Court 

held that the neurological patient's sudden leap through the window was 
not foreseeable and could only have been avoided by taking extreme pre- 
cautions such a using a restraining device or putting the patient at 
ground level. However the lower courts?’ had held that the hospital 
was negligent by failing to provide constant supervision of this 
patient who was suffering from "epilepsy with post-epileptic automa- 
tism" and whose "tendency to irresponsible moving about was wel] known 
to all concerned".°8 In the third case°? to go to our highest 

court the plaintiff was a surgical patient who following abdominal 
surgery became confused, disturbed and suffered from vivid hal lucina- 
tions. The hospital assigned three special nurses to care for the 


patient on eight-hour shifts, but during one of the nurse's coffee 


56. University Hospital Bd. v. Lepine [1966] S.C.R. 561. 
57. (1965) 53 W.W.R. 513; which varied 50 W.W.R. 7/09 CA-bta te GAN). 


58. University Hospital Board v. Lepine supra n. 56 at 5/0 quoting 
Farthing J. at trial. 


59. Child v. Vancouver Gen. Hospital supra n. 22. 
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breaks he went through a window. All parties to the action agreed that 
there was no direct liability upon the hospital because the procedures 
and treatment it had set up for the patient's care met the standard of 
care expected. Furthermore there was no vicarious liability found 
because the risk of the patient's doing what he did was not foreseeable 
to the nurse. 

In three other cases®0 the hospitals were also exonerated on the 
basis that the patient's self-inflicted injury was not a foreseeable 
risk. In all cases where no liability was found the court accepted 
evidence that there was no sign that the patient needed special sur- 
veillance or that the patient was a danger to himself. 

Thus, it would seem that the duty to supervise a patient will arise 
when the hospital knows or ought to know of the risk of self-injury. 
However, the hospital is not an insurer against all hazards and will 
not be liable if the event in which the patient is injured was not one 
a reasonable man would have foreseen. 

A related question was raised by some very interesting litigation 
involving a psychiatric hospital.6! A non-psychiatric patient was 
injured by a psychiatric patient whose propensity for violence was 
known to the hospital. The issue at all levels was whether a sta- 


tute62 purporting to exempt the hospital for a tort of a patient 


60. Stadel v. Albertson [1954] 2 D.L.R. 328 (Sask. C.A.); Flynn v. 
Hamilton and Governors of Hamilton City Hospital [1950] O.W.N. 224 
GS 


(CA vererandels. ve Weldon (1916) 27 DebeRe cooee.C. CA.) 


ee 


61. Lawson v. Wellesley Hospital supra n. 7. 


62.. Mental ‘Health Act, ).R.S.0.1970, 0c. «269.S:2 59. 
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was effective to bar the action against the hospital. The Supreme 
Court of Canada held that the section had no application to protect the 
hospital against its own direct negligence and the case could proceed 
to trial.63 Under common law a hospital was not vicariously liable 

for the torts of patients, thus the basis for any liability in such a 
fact situation would have to be based on direct liability, that is, a 
failure to meet the standard of care in carrying out the duty to pro- 
vide the organization necessary so that the patient receives reasonable 
care. Put simply, a hospital may be liable directly for negligence in 
failing to provide adequate supervision of patients. In future cases 
the main issue will be what standard of care is reasonable in the 
circumstances .©4 


C411) Facilities and equipment©? 


A hospital is under a duty to provide proper facilities and equip- 


ment and to maintain them. To meet the standard of care a hospital 


63. The case is not reported as having gone to trial and was, no doubt, 
settled out of court. 


64. For an excellent discussion of the case see Brandt, Liability of 
Custodial Institutions for Torts of Patient Inmates (1977) 1 Leg. 
Med. Q. 193; see also Sharpe, Hospital Responsibility for Acts of 
Patients (1976) 4 Chitty's L.J. 140; Sharpe Mental State as Affect- 


Moeeiabi lityoin Jort.( 1975); 23 Chitivess G46). 


65. For a detailed discussion of this topic see supra Chapter 5 ats. 
PA dreme 18.4 al abi d bak Oe 


66. Cahoon v. Edmonton Hospital Bd. (1957) 23 W.W.R. 131 (Alta. S.C.); 
Abel v. Cooke and Lloydminster and Dist. Hospital Bd. supra n. 11; 
see also Meredith, supra n. 24. 
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need not have the latest and best facilities and equipment but it 
Cannot ignore those which have found their way into common use. 
Furthermore, there is a clear statement in a case against a hospital 
that locality is not a justification for a lower standard of care ina 
rural hospital.67 There have been a number of cases in which hospi- 
tals have been sued for a failure to provide bed rails with the result 
that a patient has fallen from his bed suffering injuries, but in no 
case have the courts found liability. In two cases it was held that 
such equipment posed a physical68 or psychological®9 risk to the 
patient, and in another,/9 in which a young man fell onto a hot 
radiator, it was important that unenclosed radiators were in "all older 
type hospital buildings." The defence of approved practice was also 
important in another case’! where the court observed that hospital 
authorities cannot be influenced by the request of every patient or 
anxious relative for specific facilities or equipment. The defence of 


approved practice has proven to be a most effective one throughout the 


67. Bernier v. Sisters of Service supra n. 25. 


68. Robinson v. Annapolis Gen. Hospital (1956) 4 D.L.R. (2d) 42] 
CNBS IS. @.)< 


69. McKay v. Royal Inland Hospital (1964) 48 D.L.R. (2d) 665 (B.C. 
StGs) 


70. Cahoon v. Edmonton Hospital Bd. supra n. 66. 


71. Florence v. Les Soeurs de Misericorde (1962) 39 W.W.R. 201 (Man. 
T.A.); see also Hotel Dieu de Montréal v. Couloume [1975] 2 S.C.R. 
115 (S.C.C.) where there was held to be no liability when a patient 
fell from his bed during an epileptic seizure. But see Beatty v. 
Sisters of Misericorde of Alberta [1935] 1 W.W.R. 65T (Alta. S.C.) 
where there was vicarious liability when a sedated patient fell 


from her bed. 
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cases dealing with the hospital's direct liability. 

In three very similar cases/2 young children suffered serious 
burns from equpment set up for steam inhalation. In each the hospital 
was held liable not for the equipment itself but for a failure to 
Supervise the use of such equipment near infant patients. Hospitals 
have a responsibility to see that the use of equipment is in competent 
hands and, if necessary, to provide instruction as to its proper 
use./3 

Hospitals do not, however, have a responsibility to “employ over- 
seers to ensure that anaesthetists or surgeons of proved ability who 
are privately engaged use the appliances which the hospital has at 
hand."/4 

As an occupier and perhaps owner of premises, a hospital has cer- 
tain duties to persons on those premises. The topic of occupiers' 
liability is beyond the scope of this thesis,/° but it is worth 
nothing that this field is now covered by legislation in some 


provinces ./6 


72. Shaw v. Swift Current Union Hospital Bd. [1950] SWikee ors aske 


1 W 
on) ); Sinclair v. Victoria Hospital [1943] 1 W.W.R. 30 (Man. 
C.A.); Harkies v. Lord Dufferin Hospital [1931] 2 D.L.R. 440 (Ont. 
HG.) s 


73. Murphy v. St. Catharines Gen. Hospital supra n. 33. 


74. Crits v. Sylvester (1956) 1D.L.R. (2d) 502 at 504; affirmed [1956] 
S.C.R. 991; See also Anderson = sp une 19497) 4a UCR. 7 eatas7: 


affirmed [1950 [esl ake cco" 


75. See Speller, supra n. 1. 


76. Occupiers' Liability Act, 1973 (Alta.), c. 79; Occupiers' Liability 
Aet19747(8.Co) 1c e60 bam. 1975 .e. 1457s. eae 
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3. Vicarious Liability 


The most common basis upon which a hospital must compensate a 
patient for the damage he has suffered is vicarious liability, descr ib- 
ed in the preceding chapter.// Put briefly, an employer is liable 
for the torts of an employee committed within the scope of his employ- 
ment but is generally not liable for those of an independent contractor. 

Because vestiges of past jurisprudence continue to influence modern 
law/8 on this topic it is necessary to review rather briefly the 
growth of the hospital's vicarious liability for professionals such as 
doctors and nurses.’/9 The early authorities were English cases but 
they influenced our courts for many years ,80 

In 1906 an English8! court held that a hospital was not vicar- 
jiously liable for the negligence of a doctor who was an employee 
because it did not have control over him in his professional activit- 
jes. Similarly, in a famous English case, Hillyer v. St. Bartholomew's 


Hospital,®* the court held that a hospital's responsibilities were 


77. See supra Chapter 9. 
78. See discussion of "borrowed servant". 


79. See Fleming, Developments in the English Law of Medical Liability 


— 


(1959) Vand. L. Rev. 633. As for Canada see Linden, Changing Pat- 
terns of Hospital Liability in Canada (1966-67) 5 Alta. L. Rev. 212. 


80. See Rozovsky, The Hospital's Responsibility for Quality of Care 
Under English Common Law (1976) 4 Chitty's L.J. 132. 


81. Evans v. Liverpool Corporation supra n. 53. 
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to ensure that the persons giving medical care were competent and had 
proper apparatus and appliances. It would be vicariously liable for 
negligent acts of professionals while exercising their "ministerial or 
administrative duties", but not while they were carrying out profes- 
sional duties, the reason for the distinction being the perceived 
absence of control of the employer over those professional activities. 
It is worth nothing that it was also held that in any case at the 
critical time the nurses were under the control of the operating 
surgeon. This obiter comment lives on seemingly full of potential 
never realized.83 

Thus, a hospital was for many years not liable for doctor-employees 
nor for the negligence of nurse-employees committed in carrying out 
their professional duties. Its main responsibility was to select per- 


sonnel carefully. Eventually, however, in 1942 in Gold v. Essex County 


Council84 this strange split in responsibility was discarded as being 
"unworkable and contrary to common sense." The negligence involved was 
that of a radiology technician but the position was held to be the same 
as that of the nurse. Whatever confusion remained was removed in 
Cassidy v. Ministry of Health8° where the hospital was held liable 

for the negligence of a house surgeon employed as part of the permanent 


Staff. The Hillyer decision was reviewed and restricted to its facts. 


83. See Rozovsky, supra n. I7 at 19. 


84. [1942] 2 K.B. 293 (C.A.); see also Logan v. Waitaki Hospital Bd. 
[1G SFU SZ). LR). 5305% ('S. Gu) :. 
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Denning L.J. said:86 


Relieved thus of Hillyer's case, this court is free to consider the 
question on principle, and this leads inexonerably to the result 
that, when hospital authorities undertake to treat a patient and 
themselves select and appoint and employ the professional men and 
women who are to give the treatment, they are responsible for the 
negligence of those persons in failing to give proper treatment, no 
matter whether they are doctors, surgeons, nurses, or anyone else. 
Once hospital authorities are held responsible for the nurses and 
radiographers, as they have been in Gold's case, I can see no 
possible reason why they should not also be responsible for house 
Surgeons and resident medical officers on their permanent staff. 


Denning L.J. pointed out that it is employers who choose and can dis- 
miss employees and this power is the reason that they should be held 
vicariously liable even where they cannot for various reasons control 
the employee .87 Furthermore, the old control test had become some- 
what of an anachronism and it was apparent that one of the policy 
reasons for restricting the liability of hospitals, that of protecting 
the privately supported or charity hospital, was no longer present, 
state-supported hospitals becoming more common. Thus the questions 
became whether the person's work was an integral part of the hospital 
organization and whether the patient employed him.88 As will be seen 


the last question may have come to be paramount .89 In the last 


86. Id. at 586. 


87. See Rozovsky, supra n. 80 at 133 where the author notes that hospi- 
tals have this same power of sanction over independent contractor 
doctors who have been granted privileges. 


88. Fleming, The Law of Torts 361 (5th ed. 1977); see also Goodhart, 
Hospitals and Trained Nurses (1938) 54 L.Q. Rev. 553. 


89. See discussion of the case of Yepremian v. Scarborough Gen. 
Hospital infra. 
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English case in the chain, Roe v. Minister of Health, 20 the English 
Court of Appeal went a step further by holding that a hospital would be 
liable for a part-time anaesthetist employed and paid by the hospital 
as a member of the permanent staff but who also carried on a private 
practice. The potential of this decision will be discussed later in 
this chapter. 

While Canadian courts did follow the Hillyer's decision?! it. was 
not applied consistently and was restricted as early as 1916 by an 


122 which said it should not be taken as an exposition of 


Ontario cour 
the whole law. In an important decision in 1938, Sisters' of St. 
Joseph of the Diocese of London v. F leming?3 the Supreme Court of 
Canada said the ministerial-professional distinction set out in the 
Hillyer case was entitled to great respect but the Court was not bound 
to follow it; in any event the negligent action of the nurse in the 
case was held to be ministerial. There were a number of similar 
cases?4 in which courts declared themselves unprepared to espouse the 


Hillyer principle yet found the conduct from which the negligence arose 


to be ministerial. 


O02 (Sbade2e 078. 66. (C.A.). 


91. Abel v. Cooke and oe and Dist. 2 SE Bdtesupresns dls 
Vuchar v. Toronto ospital Trustees Asie 


92. Lavere v. Smith's Falls Public Hospital supra n. l2. 


93. Supra WW. 2/. 


94, See, for example, Nyberg v. Provost supra n. 13; see also Linden, 
Supa ie c/o abaclo. ae 
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Canadian courts rejected the Hillyer principle more strongly with 
the decision of Fraser v. Vancouver Gen. Hospital9® in which the hos- 
pital was held liable for the negligence of an intern, and Petite v. 
McLeod96 jn which all of the law was reviewed and it was said by the 
court, obiter, that there was no difference between professional and 
non-professional acts. 

More modern authority has made it clear that there is no bar to a 
hospital's being found liable for doctors, nurses or other profession- 
als.9/ Unfortunately no precise test exists to determine when 
liability will follow; a frequent judicial suggestion is that each case 
must be examined and dealt with on its own facts.98 There are some 


basic principles, however, which will now be discussed. 


(a) Doctors 


Whether a hospital will be vicariously liable for the negligence of 
a doctor depends upon the relationships among the hospital, the doctor 


and the patient. 


95. SUprasns: 15’. 
96. [1955] 1 D.L.R. 147 (N.S. S.C.). Note that it was found that the 


doctor was not on the house staff and that the evidence regarding a 
swab was insufficient rendering the hospital not liable. 


97. Aynsley v. Toronto Gen. Hospital supra n. 9. 


98. See Toronto Gen. Hospital v. Aynsley (1969) 7 D.L.R. (3d) 193 at 


203 (Ont. C.A.); affirmed supra n. 9. 
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In the great majority of cases,99 the patient engages and pays 
the doctor (usually through medicare plans) and has the power to dis- 
miss him. The hospital does not employ the physician nor is he 
carrying out any of the hospital's duties to the patient. He is 
granted the privilege of using personnel, facilities and equipment pro- 
vided by the hospital but this alone does not make him an employee. He 
is an independent contractor who is directly liable to his patient for 
his negligence. 

But the relationships may give rise to hospital liability. The 
clearest situation for vicarious liability is for those doctors employ- 
ed as house staff (residents or interns).!00 Jn these situations the 
employer-employee arrangement is set out in a written contract between 
the hospital and the doctor. The employer's attempts to control the 
activities of such house staff are usually evident from manuals and 
directives issued by the hospital. An alternate basis for the hospi- 
tal's being held liable for the actions of house staff is that it has a 
duty to the patient to select only competent, qualified staff, 1/01 


The cases in which the negligence of house staff has made the hospital 


99. HOpital Notre Dame de 1]'Espérance v. Laurent supra n. 18; Tiesmaki 


v. Wilson 974 W.W.R. 19; affirmed 11975] 6. W.W.R. 639 (Alta. 


COA Ss) ai Serresvc. de oll ya(i9/5)25o. Dl gaemod) 302 (ONT on Ge): 
Johnston v. Wellesley Hospital (1970) 17.D.L.R. (3d) 139 (Ont. 
H.C.); Petite v. MacLeod supra n. 96; Yepremian v. Scarborough 
Gen. Hospital supra n. 29. aha F. 


100. Aynsley v. Toronto Gen. Hospital supra n. 9; Fraser v. Vancouver 
Gen. Hospital supra n. 15; Karderas v. Clow (1973) 32 D.L.R. (3d) 
nt. H.C.); Murphy v. St. Catharines Gen. Hospital supra n. 
33; Cox v. Saskatoon [1942] T W.W.R. 717 (Sask. C.A.); Beatty v. 
Sisters of Misericorde of Alberta supra n. 71. 


101. Murphy v. St. Catharines General Hospital supra n. 33. 


354 


7 xy : 
ne ws ine = 
: aT "2 lan es 
: ; ies a day, ees 
eyeq bie GRRSONe Jot sory ay. Ce, esa8o 10 ik a ig 
: > ae me 
-2tp 03 Tawon git eed nce (enéha sisotbam f gots wIrt 
ea ae On MB AT ey c0 ett wor gna. tow zach’ ti Gi ay sat 
a) BW sSnelisg a1? 03. 298708 etadiqzod adi Yo ne 
"ich Siping bas 2674 fl oat , lane vad enten hn 
gavel ane o5 aif Saam Ton as0b anole. 27nd. gud. a 


et Gaaitag ziti oF 9) dei lg ae ark 2h On AOSIBAENOSH: JHSONSC 


aaa ot 
nb 
a 


Aah my 
= 


edt . ocritidett (attqzed Of gata Sve Mem, aalecneianied om = , 
: or at vttitdatf euniritaty 01 norsnitte 


@ 


Cham 2qisch) 924 


SAR senot !oul azar? ol. QU} fagyeia? 6 ptrapiaant Teds 


ygniisd toestood netat-w 6.08 $00 Pae28 SromapnAt ts - PRY OT: 


gfe fortuna oF siqmesss 2 | AENLOT Ge aft .7as00h ota DE rostanad 
Ban : om wow? JNSDT Ve i Cauey 315 vs? 2 eruor “hua 70-2 ‘aaa 
; igo Poe me ve 
‘éeod aly cot 2feed aan vetie AA ‘ABRs gzor ant Ya bavest | vt: 
} ~ eke rie 
ae Di Jars ct Viste agent Fo Boros aid ‘07 oteart een) ie? 7 


MM! yis72 bsrtifenp ,inetegaes ¥iae fase of natsea 8 
: a ‘ge nan 


lestgend st absm za *Fase a 2ion 46 ‘sonst igen ers totale al 


s1gy2 joo wed 4¥ Sone bg2a't gd smb a¥c 


i yft 
a Ot a rary Pts 3t L& 
} a SBE (06) A504 BE (ANCE) itt sb Vv ore 


* 


bé&} .A.J.0 UE TONE) Tstiaeor softs . 
7 acinar! ‘ae .w pyaue doe ay 6 


svove Tstigqeo 
Penis -¥ 28 


: 
Bal * 
S 


vy sree: etree if 


om a nae Leztqeot 1s 4sned ont wate 32 Ne 


vicariously liable were discussed earlier. 102 

There are doctors whose relationship to the hospital does not fit 
into either of the personal doctor-independent contractor or house 
staff-employee categories, and in these cases the facts must be care- 
fully analyzed. 103 A number of cases outlined in Chapter V dealt 


104 In some of those cases the 


with the negligence of anaesthetists. 
hospital was vicariously liable and in some it was not. For example, 
in Martel v. Hotel-Dieu St-Vallier!95 it was found that the anaesthe- 
tist was a salaried employee of the hospital also receiving a portion 
of the fees for service charged by the hospital. The patient did not 


choose him, as anaesthesia services were provided by the hospital and 


assignments were made by the head of anaesthesia. The court said: 106 


The anaesthetist in this case gave his services as he was obliged 
to do under his contract of employment with the hospital, as did 
the other members of the staff: radiologists, laboratory techni- 
cians, hospital attendances, nurses, etc. The fact that he was a 
Specialist changes nothing. It would be contrary to the evidence, 
to consider the hospital as a mandatary which had ordered profes- 
sional anaesthesia services for the plaintiff. This is not what 
happened. 


102. Supra Chapter 5. 
103. Cassidy v. Ministry of Health supra n. 85. 
104. Supra Chapter 5. 


105. (1969) 14 D.L.R. (3d) 445 (S.C.C.). Note that the doctor was 
referred to as a "resident anaesthetist" but because he had his 
specialist certificate, it was indicated that he was not char- 
acterized as a resident-housestaff-doctor. 


106. Id. at 451. 
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In another case, the Quebec Court of Appeal identified similar 


factors: 107 


It is established that Dr. Forest was employed by the hospital as 
chief anaesthetist and despite the efforts made to show that the 
Salary paid him was for services rendered in a special and res- 
tricted field I am satisfied that he was held out to plaintiff as 
the Hospital's anaesthetist, that he acted in this capacity and 
that plaintiff accepted him because of this. In this case the 
patient contracted with the Hospital for all necessary services; of 
these one was giving of the anaesthetic. On this premise and since 
for the purposes of this action I see no essential difference 
between the position of Dr. Forest and that of any other employee, 
the hospital must answer for his fault. 


In an important English case referred to earlier, Roe v. Minister 
of Health, !08 two anaesthetists provided anaesthetic coverage for a 
hospital. They were paid from a fund set up for all medical and surgi- 
cal staff (including visiting and consulting doctors) and could carry 
on private anaesthetic practices as well. While the trial judge held 
the hospital's obligation to be limited to providing competent anaes- 
thetists, 109 the Court of Appeal held the hospital to be vicariously 
liable. One judge considered it to be a matter of law that in all 
cases a hospital undertakes a duty of care in regard to all care and 
treatment provided by the staff it has selected, employed, and 


paid! 10 while another preferred to leave it that a hospital's 


107. Beausoleil v. La Communauté des Soeurs de la Charité (1966) 53 


DE Riat2dje65,, 21965) Q.8: 3/.ati4emeque. CA.) 


108. Supra n. 90. 
109: dds ats69- 
110. Id. at 82 per Lord Denning. 
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obligations can only be decided by considering the circumstances of 


each particular case. !!1 


The latter approach is the one favoured by 
Canadian courts, | 12 but the former raises the possibility that the 
hospital has a direct responsiblity to a patient which goes beyond 
ensuring the competence of medical personnel. !13 

In other Canadian cases hospitals have not been vicariously liable 
for negligent anaesthetists. The important facts in those cases were 
that the doctors were retained by the patients! 14 on a direct 
contactual fee-for-service basis with no remuneration from the 
hospital. |!5 

An Australian case held a hospital liable for the negligence of an 
outside radiologist to whom, in the absence of its employee- 
radiologist, it had referred x-rays. The hospital had undertaken to 
provide the patient with diagnostic x-ray services and was held liable 
when this was negligently done, albeit by a non-employee. 

In summary there are some factors which can be identified as being 
common in those cases where a hospital has been found liable for a 
doctor's negligence. The patient has generally not chosen the doctor; 


he has been provided by the hospital as part of certain services. 


ile ids at 88 per Lord Justice Morris. 

112. Aynsley v. Toronto Gen. Hospital supra n. 9. 

113. See infra the discussion of the Yepremian case. 

114. This was the situation with the anaesthetists in Aynsley v. 
ee Gen. Hospital supra n. 9 and in Crits v. Sylvester [1956] 


115. Gorback v. Ting supra n. 31. 
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There may be a public expectation that such a doctor or service will be 
provided by the hospital.!16 There is an absence of control by the 
patient, usually stemming from the fact that the patient was not the 
one who engaged the doctor. Also, the doctor may well be described as 
being an integral part of the hospital organization rather than an 
accessory to it. Most obvious, but not necessarily most important, a 
Stipend or salary received from the hospital is often a factor. 

Most of the above factors were pesent in the very recent and impor- 
tant decision of Holland J. in the Ontario Supreme Court. | 17 The 
patient was a 19 year old man whose first symptoms were increased 
frequency of urination and fluid intake but who within hours was hyper- 
ventilating and then semi-comatose. Within 35 hours of being treated 
by the first of three doctors and being through the emergency depart- 
ment and intensive care unit of a hospital he suffered a cardiac arrest 
with consequential serious brain damage, the cause of which was found 
to be the negligence of an internist, Dr. Rosen, to diagnose and then 
properly treat for diabetes. The diagnosis was eventually made by a 
nurse and the prescribed medication, sodium bicarbonate and excessive 
dosages of insulin, caused the patient's potassium level to fall and 
although potassium was then ordered it was too little and too late. 

Dr. Rosen was a non-employee, an independent contractor who had 
hospital privileges and who was the internist on call for emergency. 


But Dr. Rosen was not sued by the patient Yepremian. Action was 


116. Rozovsky, supra n. 80 at 133. 


117. Yepremian v. Scarborough Gen. Hospital supra n. 29. 
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brought against the general practitioner who first saw the patient in 
his office and diagnosed "tonsillitis" and the general practitioner on 
duty in emergency who diagnosed "hyperventilation," which is actually a 
Sign, not a diagnosis. The trial judge found that these two doctors 
were negligent but that their negligence was not the proximate cause of 
the patient's injuries for it was not foreeseeble that the patient 
would subsequently receive negligent treatment. Further, their negli- 
gence was not found to be a contributing cause-in-fact. The hospital 
was not vicariously liable because its nurses and laboratory techni- 
cians had followed both the doctor's orders and the approved practice. 
The trial judge did an extensive review of the English and Canadian 
authorities examined earlier in this chapter and noted provisions in 
the Public Hospitals Act! 18 requiring a hospital to admit a patient 

and found there the intention that the hospitals be directly respon- 
sible for the quality of care provided. He also referred to and quoted 
from the landmark American case Darling v. Charleston Community 
Hospital!!9 where a hospital was held liable for the negligence of a 
doctor who was an independent contractor on the basis of a direct 
corporate liability rather than vicarious liability. 


The U.S. court in the Darling case said: 120 


118. 4Stpra. na°36),e'ss 4 47? Present 9725. ce 9088 so1 ae 


119. Supra n. 30. Note that this case has been widely discussed in the 
U.S. but not specifically adopted by any other jurisdiction. See 
Curran and Shapiro, Law, Medicine and Forensic Science 614 (5th — 
ed. 1977). ae CLL =, WORT oan 


120. Id. at 257 quoting from another U.S. case Bing v. Thunig (1957) 
143: NiEwe 2d 3 at Se (Nay CcAn). 
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The conception that the hospital does not undertake to treat the 
patient, does not undetake to act through its doctors and nurses, 
but undertakes instead simply to procure them to act upon their own 
responsibility, no longer reflects the fact. Present-day hospi- 
tals, as their manner of operation plainly demonstrates, do far 
more than furnish facilities for treatment. They regularly employ 
on a salary basis a large staff of physicians, nurses and interns, 
as well as administrative and manual workers, and they charge 
patients for medical care and treatment, collecting for such ser- 
vices, if necessary, by legal action. Certainly, the person who 
avails himself of "hospital facilities" expects that the hospital 
will attempt to cure him, not that its nurses or other employees 
will act on their own responsibility. 


Holland J. summarized the principles!2! jn the case before him 


gave judgment: 


Except in exceptional circumstances, 


1. a hospital is not responsible for negligence of a doctor not 
employed by the hospital when the doctor was personally 
retained by the patient; 


2. a hospital is liable for the negligence of a doctor employed 
by the hospital, 


3. where a doctor is not an employee of the hospital and is not 
personally retained by the patient, all of the circumstances 
must be considered in order to decide whether or not the 
hospital is under a non-delegable duty of care which imposes 
liability on the hospital. 


The present case falls into the third category. I think the 
case must be considered from the point of view of the patient, the 
hospital and the doctor. In so far as this particular patient was 
concerned, he was semi-comatose on admission. It was not even his 
decision to go to the hospital; it was the decision of his 
parents. Tony Yepremian was taken to the hospital because he was 
obviously serious ill and in need of treatment. The public as a 
whole, and Tony Yepremian and his parents in particular, looked to 
the hospital for a complete range of medical attention and treat- 
ment. In this case there was no freedom of choice. Tony Yepremian 
was checked into the Emergency Department by Dr. Chin and not by a 
doctor of his choice. Dr. Chin was required to work for certain 
periods of time in the Emergency Department. When Tony Yepremian 


(VA 


Yepremian v. Scarborough Gen. Hospital supra n. 29 at 38-40. 
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was admitted to the intensive care department of the hospital he 
was admitted under the case of Dr. Rosen. Tony Yepremian had no 
choice in the matter. The fact that Dr. Rosen happened to be the 
internist at the time of admission was the luck of the draw so far 
as the Yepremians were concerned. They really, I suppose, had no 
concern other than an expectation that this hospital would provide 
not only a room, but everything else that is required to make sure, 
so far as it possible, that the patient's ailments are diagnosed 
and that proper treatment is carried out, whether this is done by 
an employed doctor, a general practitioner or a specialist. From 
the point of view of the hospital, the hospital, by virtue of the 
provisions of the Public Hospitals Act above referred to, and as a 
matter of common sense, has an obligation to provide service to the 
public and has the opportunity of controlling the quality of medi- 
cal service. From the point of view of the doctor, through the 
surrender of some independence by reason of the control that may be 
exercised over him by the hospital and by making his services 
available at certain specified times, he attains, by accepting a 
staff appointment, the privilege of making use of the hospital 
facilities for his private patients. I have come to the conclusion 
that in the circumstances of this case by accepting this patient 
the hospital undertook to him a duty of care that could not be 
delegated. It may be that the hospital has some right of indemnity 
against the doctor but that is not before me. 


For the above reasons I have come to the conclusion that the 
hospital is responsible in law for the negligence of Dr. Rosen. 


Thus a hospital has been held liable for the negligence of a doctor 


who was not an employee but an independent contractor. !4¢ 


123 raises some interesting questions. 


The result in this case 
First, will the distinction between employees and independent contrac- 
tors become unimportant in the hospital context? That is, will the 
hospital's non-delegable duty of care to a patient to ensure that he 


receives proper treatment from the staff it provides, now include even 


those doctors who are primarily independent contractors but whom the 


122, (1978) 6rG.C col. e8T2(OntarheG.)). pitttighenvcourts emaythaveethe 
opportunity to review this decision. 


123. See also Fleming, supra n. 88 at 361-2; Nathan, supra n. 23 at 132. 
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hospital may be seen as "holding out" as competent? The obvious cases 


are those of anaesthetists, radiologists and doctors on call for 


emergency. Second, will the legal basis for such a duty be that it is 


a true direct responsibility under certain circumstances to provide 


competent medical treatment or will it be a form of extended vicarious 


liability wherein the doctor is deemed to be an employee? !24 If the 


hospital's liability for doctors continues to expand, will the proce- 


dure for granting privileges and the monitoring of standards have to be 


re-examined? !29 It will take some time for the answers to emerge but 


the trend to greater accountability of hospitals to the public for 


medical treatment seems clear. !26 


124. 


125. 


126. 


It might make no difference to the patient who would be compen- 
sated either way but it would make a difference to the hospital's 
and doctor's insurers. 


See-AIberta-Hospitals ActyRPS<A- 19/0. cc. 1/43 B.C. Reg. 289/73 
(973). ss. 15-28 Lam. 1978. co 19)]s Pubhic Hospitals Acts Res-C. 
97Oe—c. 378 5S. 40 | resen. 197250 290 seer: |S. 4 Less ade oe 
[enwi9/2,. Ce2905.S a2se mame, 1973.66. 1Odee Sale HOSD Atay 


Standands: Acts IRaS eS. 900 Ce 26 Ons SSeu cd sce ener Oye ees 524 Ss. 


Seeman 07 6-7-7 t- Ce ol ees rele 


See Rozovsky, supra n. 17 at 15 where it is suggested that it 
would be wise for hospitals and doctors to have written contracts 
clearly stating when a doctor is working as an employee and when 
he is working as an independent contractor. However, a patient 
with no knowledge of the contract might have different expecta- 
tions of the doctor and the hospital. 
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(b) Nurses 


A hospital is vicariously liable for negligence committed within 
the scope of a nurse's employment. !2/ As discussed ear lier, !28 
this was not always the case and for that reason cases decided in the 
first half of the century must be read with caution. 

In virtually all hospital-patient relationships today it is an 
implied term of the contract that the hospital undertakes not only to 
select competent nurses but also to nurse the patient. Thus it is 
arguable that this is an alternate basis for the hospital's direct 
liability. 129 

Since the obiter comment in Hillyer v. St. Bartholomew's Hospi- 
tal 130 that a hospital would not be liable for the negligence of 
nurses or doctors in the operating room, a number of courts!3! and 
other authorities !32 have felt compelled to comment on whether a 


nurse might be viewed in law as ceasing to be the employee of the 


127. Joseph Brant Memorial Hospital v. Koziol supra n. 32; see aso 
Petite v. MacLeod supra n. 96; Sisters of St. Joseph of the 
Diocese of London v. Fleming supra n. 2/. 


128. Supra. 


129. Bernier v. Sisters of Service supra n. 25; see also Lavere v. 
Smith's Falls Public Hospital supra n. 12 where the contract was 
express. 


130. sua. Ns. Ge. 


131. See, for example, Johnston v. Wellesley Hospital supra n. 99; 


Vuchar v. Toronto Gen. Hospital Trustees supra n. 91. 


132. Meredith, supra n. 24 at 131; Nathan, supra n. 23 at 62; Rozovsky, 
supra. 1/ ate 9. SES ie 
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hospital and become an employee of a doctor or even the patient. This 
has been called the borrowed servant rule.!33 while the original 
premises has been destroyed (hospitals can now be held liable for the 
negligence of employees in the operating room) !34 the theory has 
remained that a nurse might in some circumstances become a borrowed 
servant.!35 To do SO, however, a nurse would have to be so far 
outside her duties as a nurse that it is not surprising that there are 
no reported Canadian or English cases where a hospital has been 
relieved of liability on that basis. 136 

A nurse's duty is to carry out the doctor's orders and he can rely 
on her to do so. !37 If she falls below the Pinar of care expected 
of her in this regard she will be negligent and the hospital will be 
vicariously liable. She will also risk being liable if she carries out 
an order which as a professional she knows or ought to know was 
improper. !38 

A hospital is not liable for the negligence of a private or special 


nurse engaged and paid by the patient and carrying out the patient's 


133. See Mersey Docks and Harbour Bd. v. Coggins and Griffith [1946] 2 
PUME Re O40) (Heke )s 


134. Aynsley v. Toronto Gen. Hospital supra n. 9; Karderas v. Clow 
supra n. 100; Bugden v. Harbour View Hospital supra n. 51. 


135. Meredith, supra n. 24 at 131. 
136. Rozovsky, supra n. 17 at 19. 


137. Serre v. de Tilley supra n. 99; Laidlaw v. Lions Gate Hospital 
Supra n. 46 at 738, Lavere v. Smith's Falls Public Hospital supra 


Hele. 


138. Rozovsky, supra n. 17 at 19. 
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duties, 139 It is liable, of course, if it employes the nurse, as 
where a patient requires special care, !40 However, a hospital could 
be exposed to liability from the relationship between the hospital 
patient and special nurse in some circumstances. !41 If the hospital 
selected or recommended a nurse the patient could argue a duty of care 
was created. Further, if a hospital knew or ought to have known that a 
Special nurse was acting in a careless or negligent manner toward the 
patient it is arguable that failure to advise the patient would be a 
breach of the standard of care owed to him. Finally, if a special 
nurse was allowed to carry out duties which were normally part of the 
hospital's undertaking the hospital might be liable. There have been 
so few Canadian cases that it is impossible to predict the outcome of 
these theoretical situations with certainty. 

A hospital is liable for negligence committed within the scope of a 


142 an infant 


Student nurse's employment. In a Saskatchewan case 
being weighed by a student nurse rolled off the scale onto a hot 

radiator and the hospital was held vicariously liable. The result was 
the same in an Ontario case where an infant in the charge of a student 


nurse was scalded by steam from an inhalation apparatus. /43 As 


139. Tiesmaki v. Wilson supra n. 99; see also Meredith, supra n. 24 at 
140. Child v. Vancouver Gen. Hospital supra n. 22; Logan v. Colchester 
926) ADVE Rs. MZ Nos beo.)s seem 2 ra 


141. See Rozovsky, Supra n. 17aate2Ze . 
142. Farrell v. Regina [1949] 1 W.W.R. 429 (Sask. K.B.). 


143. Harkies v. Lord Dufferin Hospital supra n. 72. 
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mentioned with regard to nurses and house staff the basis for liability 
in such cases may also be a breach of the hospital's responsibility to 
select and instruct personnel. The hospital has an obvious interest in 
instructing and supervising students. 144 

Certain areas can be identified as giving rise to negligence 
actions against nurses, for which a hospital will be held liable. 
There are quite a large number of older cases where patients have suf- 
fered burns from hot water bottles, steam inhalators and even x-ray 
machines.'45 The negligence of nurses in the recovery room has led 
to extensive liability of hospitals in two remarkably similar modern 
cases. !46 Liability has followed the administration of the wrong 
drug !47 or an injection in the wrong location, !48 Allegations 


related to the failure to report signs of circulatory impairment 149 


144. For excellent practical suggestions see Rozovsky, supra n. 1/7 at 
aw 


145. Sisters of St. Joseph of the Diocese of London v. Fleming supra n. 
27; Nyberg v. Provost supra n. 13; Bernier v. Sisters of Service 
supra n. 25; Sinclair v. Victoria Hospital supra n. 72; Craig v. 
Soeurs de Charité de la Providence [1940] 2 W.W.R. 80; affirmed 
P1940) S°W.WiR. oop. (SaskenCeAc en 


. C.A.); Abel v. Cooke and Lloydminster 
and Dist. Hospital Bd. supra n. 11; Davis v. Colchester 
D.L.R. 68 (N.S.S.C.); Shaw v. Swift Current Union nue. ee 
n. 
(A 


72; Eek v. Bd. of High River Mun. Hospita 
Ita. S$.C.); Lavere v. Sona s Falls Public Hospital supra pelise 


fo,c supra. s. 2¢c)(11) 8. 


147. Bugden v. Harbour View Hospital supra n. 51; Barker v. Lockhart 


i940) 3 D.leRy 427 (NBC cA: y; see also see also supra a Chapter 5 


148. Huber v. Burnaby Gen. Hospital [1973] D.R.S. 653 (B.C.S.C.); 
Laughlin v. Royal Columbian Hospital [1971] D.R.S. 694 (B.C.C.A.); 
see also Cavan v. Wilcox (1974) 2 N.R. 618, 50 D.L.R. (3d) 687; 


reversing 44 D.L.R. (3d) 42 S.C.C. 


149. See, for example, Vail v. MacDonald (1976) 66 D.L.R. (3d) 530 
S70 ee ae. 
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or to observe patients who injure themselves!50 have not generally 
been successful. One of the more extreme cases of negligent nursing 
appears in the case of Joseph Brant Memorial Hospital v. Kozoil. The 
patient had had back surgery and was placed in a Stryker frame. Some 
seventeen hours after being placed on the ward he died of "pulmonary 
edema and haemorrhage secondary...to the aspiration of gastric juice. 
His bladder was grossly distended".!5! His death was held to have 
been caused by negligent nursing care in that he was not roused to 
cough and breathe deeply, or to perform simple body movements. He was 
given large quantities of fluids and his blood pressure, respiration, 
pulse and temperature were not taken nor recorded properly. The medi- 
cal record was not properly kept. In general, care was found to be 
below the standard expected of a professional nurse and the hospital 


was vicariously liable. 


(c) Other Employees 


The hospital is liable for the negligence of all of its employees 


within the scope of their employment. !92 


150->See.supra ss. 2(c)( 11) £2 and) (c) (Gan. 
Po drel97 7 0G. Cel. 1/0 oS. Cc Ges). 


152. See, for example, Wyndham v. Toronto Gen. Hospital Trustees [1938] 
O.W.N. 55 (Ont. H.C.) wherein a ward-aide was found negligent; 
Mckay v. Royal Inland Hospital supra n. 69 wherein a physio- 


therapist was found not negligent. 
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(d) Volunteers 


There are no reported Canadian cases where a volunteer has injured 
a patient and put the position of the hospital in issue. However, the 
hospital could be held either directly or vicariously liable within the 
principles outlined in this chapter and thus care and planning is 
required when allowing volunteers into the hospital. 153 

In summary, the responsibilities of the hospital to the patient 
have expanded greatly in breadth and depth in this century. 194 HOs- 
pitals have become much more than the hotel-employment agency they once 
were but with their greater size and sophistication has come an imper- 
sonal approach often aggravated by poor public relations. Public 
attitudes to hospitals have changed partially the consequence of the 
removal of barriers to liability but largely due to the apparent means 
of hospitals, through government funding, to compensate. Public 
expectations that hospitals will provide total care and make all 
arrangements are influencing courts in determining the responsibilities 
of hospitals. If the hospital is to bear more responsibility for the 
doctor, present systems and organization may have to be reviewed. It 
is clear that the doctor-hospital relationship has never been more 


important and it must be improved. 


153. See Rozovsky, supra n. 17 at 24 for suggestions. 


154. See Fleming, supra n. 79 at 638. 
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In the search for roles, relationships and responsibilities a 
basic principle should be kept in sight: compensation will only be 


required to be paid to patients who have suffered a legal wrong. 
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CHAPTER XI 


CONCLUSION 


1. Common Concerns 


(a) A “malpractice crisis" in Canada. 


Concern has been expressed that because a "malpractice crisis" is 
rampant in the United States and because there may be "no effective 
quarantine along the world's longest undefended border" | Canada will 
be struck by the malady. Rozovsky* has said about this fear in 


Canada: 


The fear of such a crisis already exists in this country on the 
theory that what happens in the United States eventually takes 
place in Canada. This fear has led to irresponsible and uniformed 
public statements, unnecessary and sometimes foolish administrative 
action and misguided legislative enactments. 

Thus, while it seems important to assess the Canadian situation one 
is hampered in doing so by a dearth of reliable statistical data. 
Indeed the only source of information on legal actions brought against 
doctors and hospitals is the Canadian Medical Protective Association's 


Annual Reports which cover only member doctors. Canadian hospitals are 


1. Geekie, The Crisis in Medical Malpractice: Will it Spread to 
Canada (1975) 113 Can. Med. Ass'n. J. 32/. 


2. Rozovsky, Medical Malpractice in Canada (1977) 1 Leg. Med. Q. 2. 
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insured through private companies and no national statistics on claims 
are available.3 Also, there are very few empirical studies to mea- 
sure the attitudes and practices, and the knowledge of the law of 
patients and health care professionals in Canada. 

While any opinion on the likelihood of a "malpractice crisis" deve- 
loping in Canada is not as reliable as it could be if more information 
was available,* there is some help at hand. There are many descr ip- 
tions of the United States "malpractice crisis" and excellent analyses 
of the factors responsible for its growth .° We also have Canadian 
authorities prepared to contrast and assess them with the situation in 


our own country.® 


3. Id. at 3; see Kendrick, Malpractice - The Insurance Problem in 
Canadian Hospital Association Papers and Proceedings of the 
National Conference on Health and the Law 66 (1975) where a few 


figures are available. 


4. A good example is the opinions on the effect of the contingent fee 
which range from seeing it as a factor in a possible Canadian 
crisis to seeing it as assisting in maintaining the competence of 
doctors. Yet beyond knowing the provinces in which it can be 
arranged (B.C., Alta., Sask., N.B., N.S., Que.), we know nothing 
about the use of the contingent fee in Canada in medical negligence 


Cases. 


5. See, for example, Bernzweig, Malpractice - The Situation in the 
U.S. in Canadian Hospital Association Papers and Proceedings of the 
National Conference on Health and the Law 26 (19/75); see Rozovsky, 
Supra n. 2 for a description of the Commission on Medical Malprac- 
tice and the Rikecoff Report. 


6. See, for example, Rozovsky, supra n. 2; Scott, Malpractice - The 


Leaqal Situation in Canadian Hospital Association Papers and Pro- 
ceedings of the National Conference on Health and The Law | (1975); 
Geekie, supra n. T; see also Haines, The Medical Professional and 


the Adversary Process (1973) 11 Osgoode L.J. 40. 
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The factors which have been identified can be roughly grouped as 
arising from the legal process,’ the insurance programs, the rela- 
tionship between the legal and medical professions, and the attitudes 
and expectations of the public. Within the legal process there are 
great differences between Canada and the United States, ranging from 
the style of advocacy and use of the jury to the size of damage awards 
and the type of contingent fee used. The absence of national health 
insurance in the U.S.® and the practices of the private insurance 
companies who cover doctors there are a striking contrast to our scheme 
of medicare and the Canadian Medical Protective Association. The style 
of practice and the interprofessional relations of doctors and lawyers 
are different in the United States.? No doubt some of the antagonism 
is the consequence of the crisis, but the large number of professionals 
and the more business-like approach has led to a more competitive 
atmosphere wherein, for example, professional services are advertised 


and fees are paid directly by the patient. The constitutionally en- 


shrined rights in the U.S. have no Canadian counterpart and no doubt 


7. Some of the differences in the law itself such as that relating to 
informed consent, contributory negligence and res ipsa loquitur 
have been discussed. 


8. Canada has been the subject of a study by the U.S., see Andreopou- 
lous, National Health Insurance: Can We Learn From Canada? (1975). 


9. Doctors are suing lawyers who sue them. See Foster v. McClain 
(1971) 250 So. 2d 179 (La. App.); Spencer v. Burglass (1974) 288 
So. 2d, 68 (La. App.). A full page advertisement, Doctors Fight 
for Patients! Rights,,kos Angeles Times, April 2, 1975, at 25 
requested signatures on a petition restricting contingent fees. It 
was sponsored by a patients' rights group headed by two doctors. 
See also Louisell & Williams, Medical Malpractice, (1977) at 8. 
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this contributes to the difference between an American's and a 


Canadian's view of his “rights". Though the institutions of the two 


countries may diverge on these bases, there is some common ground; 


citizens of both countries seem to share a belief that there is break- 


down in the doctor-patient relationship !0 and they seem to hold an 


unreasonable expectation of what the health care system can deliver. 


Reviewing the factors, and their presence in Canada, the cautious 


conclusion can be reached that Canada need not have a "crisis". 


10. 
ae 


as 


The Canadian Medical Protective Association is cautious too: |] 


Although the number of legal actions against Association members 
rose sharply in the early years of this decade, 1970 through 1974, 
if the figures for recent years are adjusted to account for the 
increasing membership, the incidence of new suits each year has 
remained unchanged through 1975 and 1976. It might be hoped this 
indicates a trend about which there could be some cautious optimism. 


The Report also notes another trend: |2 


The Statistical Review of the Association's work again this year 
discloses a continuing trend to which reference has been made in 
previous reports and which is of importance. Two hundred and 
eight-seven lawsuits started against Association members in earlier 
years were brought to a conclusion during 1976. Of this total, two 
hundred and sixteen ended without the payment of an award or 
settlement. Thus it can be said that seventy-five per cent of the 
actions concluded were probably lacking a sound legal basis. Each 
year, consistently, more than sixty per cent of the cases terminat- 
ed are in this category and although no awards or settlements are 
paid, this group of lawsuits is costly to the Association in terms 
of legal expense, very little of which can ever be recovered from 


ROZOVSKVsySUDhd N. ede Oo 


Report of General Counsel for the year 1977 in Canadian Medical 


Protective Association, Annual Report 197/ 12. 
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the unsuccessful plaintiff. Why these actions are brought in the 

first instance is an interesting study in the “aetiology and 

pathogenesis" of medical malpractice litigation. 

Change is clear from a statistical analysis set out by Geekie in 
the Canadian Medical Journal.!3 As is evident from Table 1, the 
averages of awards and settlements doubled from 1975 to 1976 but 
decreased dramatically in 1978. Legal costs doubled from 1975 to 1978. 

In 1978, one of every 87 Canadian doctor members was sued!4 
whereas approximately one of 10 is the most common figure given for the 
U.S. in recent years. 

Canada need not and at present does not have a “malpractice crisis" 
but we must know more about the situation in Canada in order to make 


certain that it never occurs. 


(b) An Alternative to Civil Litigation 


Much criticism has been levelled against the present system where a 
patient must initiate and pursue a legal action against a doctor or 
hospital in order to obtain compensation for personal injuries. !9 


The lawsuit against a doctor or hospital is costly, slow, and complex. 


13. Geekie, supra n. 1 at 34. Note that 1975-78 figures have been 
added based on the Annual Reports of the Canadian Medical Protec- 
tive Assocation for those years. 


14. Canadian Medical Protective Association represents "practically 
all" doctors. In 1978, 489 members were sued from a membership of 
32,175. By contrast in 1977, 422 members were sued amongst 31,591 
or 1 doctor of every 120. In 1976 it was approximately 1 in 134. 
Id. 
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On the other hand it is still seen to serve useful purposes including 
the setting and maintaining of standards of medical care, !6 

The no-fault scheme has become the Cinderella sister of the tort 
action. There is a plethora of opinion! on the topic in regard to 
motor vehicle accidents. No-fault schemes exist in Canada in for 
example, workers' compensation schemes and portions of automobile 
insurance plans. New Zealand has in place a plan that includes cover- 
age for medical, surgical, dental or first-aid misadventure. !8 But 
as the literature and experience referred to point out, no-fault 
schemes for medical accidents are, too, fraught with difficulties. |9 

Perhaps the time has come in Canada to look more closely at altern- 
atives to the tort action for settling the compensation to injured 
patients. One possibility is a no-fault scheme. 29 Another is a 


combination of the tort action and a compensation plan,¢! and yet 


15. For an excellent analysis see Taylor, The Doctor and Negligence 
141-144 (1971). 


16. Kretzmer, The Malpractice Suit: Is It Needed? (1973) 11 Osgoode 
L.d< 55; Pritchard, Professional Civil) Liability and Continuing 


Competence in Studies in Canadian Tort Law 377 (1977); see also 
Linden, The Negligent Doctor (1973) suieCsgoode L.0:-31vatesouam 


17. For a thorough discussion with references to many other research 
sources see Linden, Canadian Tort Law 511-543 (1973). See also, 
Saunders, ed., The Future of Personal Injury Compensation (1978). 


18. Woodhouse, Compensation for Personal Injury in New Zealand in 
Report of the Royal Commission (1967). 


19. Ehrenzweig, Compulsory "Hospital-Accident" Insurance: A Needed 
First Step Toward the Displacement of Liability for Medical 
alpractice : WLS Reve 


20. See Haines, supra n. Le atesce 


21. See Kretzmer, supra n. ZOACORS 2 
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another an arbitration procedure. 

There is a great volume of material to assist in such a study. 
Very recently two Canadian authors, Sharpe and Sawyer22 reviewed some 
of the alternatives from the perspectives of doctors and patients. 
More analyses like this must be commenced. 

While it is not within the ambit of this thesis to examine this 
topic in depth, one observation and one recommendation must be made. 
The observation is that all of the alternate schemes advanced have as 
potential weaknesses those pointed out in the present system. As a 


distinguished Alberta judge, Mr. Justice Laycraft, said:23 


This [a no-fault scheme] simply envisages the development of 
another court; only the name is changed. 


The recommendation is that while studying the alternatives to it we 
must continue to use our best efforts to improve the civil litigation 


system so that it is made as fair as it can be to patients and doctors 


and hospitals. 


2. Suggestions for the Future 


As a result of my research certain recommendations seem apparent: 


22. Sharpe and Sawyer, Doctors and the Law (1978). 


23. Saunders, ed., The Future of Personal Injury Compensation (1978) 22. 
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(i) We must find and develop our own law. Excellent Canadian 
legislation and case law does exist and could assist in dealing with 
current and recurrent medical-legal problems, but it appears that it is 
not always found. The research done by lawyers in preparing cases 
could be improved. On some topics such as consent there is Canadian 
jurisprudence much more appropriate to our society than that being 
transplanted from, for example, the United States. Furthermore, we 
should resist any move to develop a sub-category of legal principals 
unique to medical legal issues. For example, the characteristics of 
the tort of battery and the defence of consent should be the same 
whether the fact situation is "touching" by a doctor or by an assail- 
ant. The basic right being protected is the same in either case. 

We need more and better judgments to settle medical-legal issues 
and make the law more predictable. In the past the Supreme Court of 
Canada has heard very few cases in this area and those decisions some- 
times failed to clarify important issues .24 

There are some excellent recommendations for the reform of federal 
and provinical legislation and for new legislation. But politicians 
must act responsibly in bringing forward legislation that is needed. 

(ii) We must have more data on issues of concern. More statistics 
are required on the liability of doctors and hospitals in Canada. An 
example of the type of research necessary is that done by the Institute 
of Comparative Law at McGill University wherein all suits brought 


against doctors and hospitals in Quebec for the period, January Ist, 


24. Weiler, Groping Towards A Canadian Tort Law: The Role of the 
Supreme Court of Canada ES ea SN : 
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1968 to December 31st, 1977 have been exhaustively analyzed.29 

More empirical studies on attitudes and practice are necessary. 
Credit should be given to the Sunnybrook Health Attitude Survey 
which showed, among other things, that while 86% of the patients sur- 
veyed believed that "doctors did a good job"2/ , most patients were 
greatly misinformed about health care benefits and costs.¢8 The 
Survey done by lawyers Shapre and Gray2? Showed that over 90% of 
Ontario doctors would stop to help an injured person whereas two polls 
of U.S. physicians found that 50% of those who answered said they would 
stop. (The reason given for failing to stop was the same in both sur- 
veys: fear of a negligence action.)30 These studies have revealed 
some significant facts, but much more must be known before meaningful 
conclusions can be drawn. 

(iii) We must enter into and foster new relationships and associa- 
tions. Too much emphasis has been placed on the differences between 


doctors and lawyers. Given the common goal of providing the best 


25. Centre de Droit Privé et Comparé McGill University, Interpretation 
de Certaines Donnees Relatives Aux Accidents Latrogeniques 


26. Le Riche et al. eds., People Look At Doctors: The Sunnybrook 
Health Attitude Survey (19 


Demicenat 102. 
2B. Id. at 103. 


29. Gray and Sharpe, Doctors, Samaritans and the Accident Victim (1973) 


1] Osgoode L.J. 1. Another Ontario study is reported in (1970) 3 


Report of the Ontario Committee on the Healing Arts 71. 


30. For the reasonableness of this fear see supra Chapter 5. 
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possible life style for each member of our society these differences 


pale. Numerous examples exist of the two professions working wel] 
together and in conjunction with. other health care professionals: 
medical-legal societies in many Canadian cities, the National Conferen- 
ces on Health and the Law in 1975 and 1979 sponsored by the Canadian 
Hospital Association, participation of noted Canadian authorities in 
meetings and seminars. New groups should be formed in areas of comon 
and special interest: forensic medicine, sports medicine, and psychia- 
try are obvious examples. The publications of each profession should 
expand their terms of reference and invite more contributions from 
others. 

No doubt more needs to be done to encourage association amongst 
those in the health care professions too. A recent successful seminar 
Saw nurses, dieticians and physicians meet to study their problems and 
the law. Lectures and seminars to all health care professions serving 
in a hospital can be most effective. The old fear that each profes- 
sional will be unresponsive in the company of others is not valid. 

However, an advancement in the relationships among those mentioned 
above leaves a void unless the patient is considered. It seems trite 
to say that the patient is the raison d'étre of the health care system, 
but this fact seems to be forgotten. Associations of citizens or 
patients must be part of the search for information and solutions. 
They should not be feared but fostered. Lawyers, doctors and other 
health care professionals should be prepared to work with them and to 
join them. 

(iv) We must work to improve the legal process. Steps have been 


taken to try to expedite litigation to meet the criticism of slowness 
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and to extend legal aid coverage to answer the cry that it is too 
costly. Hopefully more will be done. Systems to allow patients better 
access to doctors who will assess their claims and, if necessary, 
testify must be tested and strengthened. If the adversary system is to 
work properly patient's lawyers must become more specialized and 
perhaps share expertise. 

More information about the law and the legal process should reach 
students in medicine and other health care professions. A few facult- 
jes and schools make it part of their curricula. Innovative approaches 
such as moots on health care topics work very well. Many concerns 
could be alleviated if time was made for the legal education of health 
care professionals. 

(v) We must communicate. When we fail to realize and utilize 
opportunites to communicate we create our own problems. A review of 
Canadian cases against doctors and hospitals illustrates that in most 
cases there was a breakdown in communication with the patient. This 
should serve as a warning to lawyers about their relationships with 
clients, doctors and other health care professionals. Misunderstanding 
and hostility grow out of ignorance. 

Communication might mean the doctor speaking to the patient the 
night before surgery, or after the risk has materialized, but it could 
also mean determining with a colleague who will take responsibiity for 
reading the test results of a common patient. 

Communication could also mean the lawyer going to the doctor's 
office to discuss the medical-legal report and to prepare him to be 


examined on his qualifications. 
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Communication should mean the doctor and lawyer being prepared to 
participate in lectures to students and talks to patients' groups. 

Communcation alone, however, may not be enough without good will 
and the sense that to be a professional means to serve the needs of 


society. 
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marshal | vieGuenys601€26207 106.811933103 D.b.R. 260 (N.S.). 


Marshall v. Lindsey County Council [1935] 1 K.B. 516; affirmed [1936] 2 
T107 Oe Loomer Oy cunts). 


Marshall v. Rodgers [1943] 2 W.W.R. 545, 59 B.C.R. 165, [1943] 4 D.L.R. 
6on(C As). 


Parteusy. Hotel=Dieu St. Valtter (1969) 14 D.L.R. (3d) 445 (S.¢€.C.). 


Matheson v. Smiley [1932] 1 W.W.R. 758, 40 Man. R. 247, [1932] 2 D.L.R. 
Ore (CoAT YS 


Mellen v. Nelligan [1952] C.S. 446 (Que.). 
Melvin v. Graham (1973) 73 D.R.S. 659 (Ont.). 
Mepcenav. Gray LI9241 | O.R. Iz7, 11941)3 DLR. 564. (CA a)e 


Mersey Dorks and Harbour Bd. v. Coggins and Griffith [1947] A.C. 1, 
HAGA? BR 454( He). 


Meyer v. LeFebvre [1942] 1 W.W.R. 485, [1942] 1 D.L.R. 668 (Alta. C.A.). 
Miller v. Ryerson (1892) 22 0.R. 369 (C.A.). 


fmiier Vv. Unity Union Hospital Bd. [197/56 WW Riz tl, 55 Di Rev (3d) 475 
Sask iC As) 


Mitchel! Vv. Dixon: (:19144:-A sD achil9 16S. sAtniCasG. A a)). 
Moore v. Large [1932] 2 W.W.R. 568, 46 B.C.R. 179, [1932] 4 D.L.R. 793 
(GeAoe 


Mortgentaler v. R. (1976)) luSoGcRer On On OmOsn aN oam209 . 4 NOR ci OU 
Cac CG. e2d)..449.,. 53. Dib. Rise (3d) ple leave firming gl 19743] Ques Ck 129); 
Wac6 ee. 2d) "209%. 4/ Deb. (3d) 20s whigaereversed 14°¢°C20. (2d) 
450 A? De LoR. (3d), 446: 


Morris v. Ford Motor Co. [1973] 10.8. 792, [1973] 2 All.—-R. 1084 (CA.). 
Morris v. Winsbury-White [1937] 4 All E.R. 494 (K.B.). 
Morrow v. McGillivray [1958] O.W.N. 41. 


Morrow v. Royal Victoria Hospital (1971) 23 D.L.R. (3d) 441; reversed 
[1974] S.C.R. 501 (sub. nom. Royal Victoria Hospital v. Morrow), 42 
(eat (3 iliac Soe 


Morton's Gase.(1374).48, Edw salle £6) p'lverh)t. 


a ee) os te 0 & anata ig aoe i 


: Feet baat see aT reeery t 
| it a iv 


esa TRARY Leet: a. 3 6 ee i 4 W: - 


hapwade) ami (ot). 3-0 8 (eager), vehi 7 
des [Ts0et) [Rao La aN oe B80 oR. i " t ike 


| 20) anh 2. 5 on 13s 
(dei) 288. 2.80 ef (eset) | 
AM) MR Ree tise) Sh hot y a A 


| © 


ee a, aint " | baa zn nigee 09 wv ie ae 1 2. 


o\ » » a. Gn ), | ee q 0 Maes 4 i , (seers Ban. Cid [ ‘tsnera avd tod : 


bua) Bas 0, ss (seal) aor A 


th (oF) .9. 40 22 Leh Ae Sind 1d Ieita ZOHO te . 
F ; on aa i i, ¢ 


ied AAA 42); ete Om wEner pe : 


EON cd & CSSRF 1. ee “Ay d.B ee 288) Ay st 
hs ae 


OS V8.0. B OEOS a reel Oe rry +h 4. 2 r (aver) 
PSF 859 oul (ANAT. Gait Ree far ie ‘Wars Ped 


ps} Ma. ee vet a By" rate iTS BE)» - 
) : | RS iia dd cs 
(aA. 1) BOO Seo Ha FY Les en) ae 8. p { teen 


At rey feast) y 7 | 

Te) mit 7 

yh pRB ChE) 0. Ja se fetic Layo) si ae 
(yoo -y tetiacan i"a39 EYOR «tnt 2G LPNEND pill 
ar (PES MOBY sad = j 

a eee aL ” om 


AT fq 6th, wb Bb (stil 
7 ae 


S 


ed 


7 | : i Ee , 7 
Be a Fa i ‘ 
: Ce eo : 
i i i ae ae ree Wy 


Mudrie v. M 
Mulloy v. H 


Mumford v. 
vals it 


cDonald (1975) unreported (B.C.S.C.). 
oprSang (1935) 1 W.WeRas(Altaacc Aa): 
Children's Hospital of Winnipeg [1977] 1 W.W.R. 666 (Man. 


Murphy v. Mathieson (1976) unreported (Alta. Dist. Ct.). 


Murphy v. St. Catharines Gen. Hospital [1964] 1 0.R. 239, 41 D.L.R. (2d) 


697. 


Murray v. McMurchy [1949] 1 W.W.R. 989, [1949] 2 D.L.R. 442 (B.C.). 


Murrin v..dJ 
Mut. Life I 
Myers v. Br 


Nelligan v. 


Nicholson v. 


chemo dyeced: (Wita “CoA 


20m .L 


Noel v. Pro 


rovest | 1927] S.C: Ro 226. 8— 1927 hal Del. Rk. 6969. 


Nyberg v. P 


Nykiforuk v. 


O'Brien v. 
Offord Vv. 0 


Olsen v. Mc 


aneSu23 M.P.R. 3795.1 1949) 40). ber. 403 (NF Ids). 


ns. Co. v. Jeannotte-Lamarche (1935) 59 K.B. 510 (Que.). 


ent Cross Service Co. [1934] 1 K.B. 46. 


Clement (1939) 67 K.B. 328 (Que.). 
McCulloch [1971] 5 W.W.R. 569, 21 D.L.R. (3d) 126; affirmed 


Ud 1901) 189 Kan 6, S07 oPeacOsbiliaS Cx). 


Lockwood [1941] 1 W.W.R. 327 (Sask.). 


Cunard S.S.Co. (1891) 154 Mass. 272, 28 N.E. 266 (S.C.). 
ttawa Civic Hospital [1938] O.W.N. 274. 
Atee (1947). 181 0rer 503.182 Pap 2d1979 S.C). 


Ostash v. Sonnenberg (1968) 63 W.W.R. 257, 67 D.L.R. (2d 311 (Alta. 


COW. e 


Ostrowski v. 


Overseas Ta 
Mound 


Owens v. Li 


Palsgraf v. 


COMP 1973 1-536 220). (3ae0. Reeted) 5795; affirming 
] a S727 OnDek Ue d) 402; which reversed [1969] 1 O.R. 
Dawes (3d) (440% 


nkship (U.K.) v. Morts Dock & Engineering Co. (The Wagon 
961] A.C. 882 BISbT TT AMSER.c40de(h Cay. 


iverpool Corpn. [1939] 1 K.B. 394. 


Kong: Istand Ry. Co. (i928 )}e248 N3¥. 339: 


venson Memorial Hospital (1974) unreported (Ont. H.C.). 


Park v. Ste 


408 


re ee a) t 
Aco 6 STR). AMM EE seer 
OM) 290 AT [RP ; peubints TO y ettgeot een tae 


4) oe aie ‘ond Yoqssou" aver) 

(O5) .F.0. 9 TR (CEA Ree feaety testacel at ee: | 
; ect 

i.e) Db Mba eet) 4 eae A roet 
ran 2p bs. 0 is [ener } (RXE A. 4.4 £5 

M2 . 4.0 GY (2601) seoteme Jeaaspigol f 4a 

As 1 [ peer): 02 $2f 3¢ 2 2073 3 ib 

if av) Bs 8.4.8 loth ed. 


neeitits 20) WWE! (B40 1S Oe AAS Ct serd. sr: ) aa | 
PPT i.e Gouedsy vn ea 

(.2.2) 18 RA RE 3 its ‘or rant) 5069S 

hae aay EMORY) 2ee 38 esse) eet 

| | -\ dee) TSE AWW E fiber) De ' | 

WS 2.0 SS ENS: Pant Res CY eer Y.00v8. 

| PSD Wiw0 TRECET Pr a Ls y el 

46.3.2) 90 © 8 SBP 5 toe 9°10 rer (seer) 

+12) TRE RS) Ae Me Neha a we ee: (eeet) pest 


4 
i 


Ai 


polmerits :@1° (b€) ALO Pe OSS 1h,2.€ Sse vo PM 
diva f [9Ret ) Kexeken — 2508 (be) He Aso ad 


wena oT) gel a a St mag 


Pt) AAT ERERTT sonia 
ive . Vi BOS (aser) Lenin se 


He, ino} betrdge wu (e%er) ¢ 


Parkin v. Kobrinsky (1963) 46 W.W.R. 193, 43 D.L.R. (2d) 519 (Man. C.A.). 


Parmley v. Parmley [1945] S.C.R. 635, [1945] 4 D.L.R. 81. 
Parsons v. Schmok (1975) 58 D.L.R. (3d) 622 (B.C.). 


Patch v. United Bristol Hospitals Bd. [1959] 1 W.L.R. 955, [1959] 3 All 
Ens 3/ 6.. 


Paton v. Parker [1941-42] 65 C.L.R. 107 (Aust. H.C.). 
Pederson v. Dumouchel (1967) 72 Wash. 2d 73 (Wash. S.C.). 
Pellerin v. Stevenson (1945) 18 M.P.R. 345 (N.B.C.A.). 


Penner v. Theobald (1962) 40 W.W.R. 216, 35 D.L.R. (2d) 700; affirming 
38 W.W.R. 397 (Man. C.A.). 


Per ionowsky v. Freeman (1866) 4 F. & F. 977, 176, E.R. 873. 
Pemidcever hs 119/74) .S.C.R. 659, 122 -C-RON-S. 160, ° [1973] 5° WiWeRe 275, 35 


Dseekeeted) 596; 11°C 26°C. *(2d)?449:*atfirming (sub. nom. Ry v. 
pernas) 20/C.R.N-S. 90, [19727 SuW.W.Re. 163.86. .Cs (2d) 209. 


Petit Vv. Hopital, Ste. Jeanne. d' Arc (1940), 78 S.C. 564 (Que. S.C.) 
Petite v. MacLeod [1955] 1 D.L.R. 147 (N.S.). 

Bomiblippen)vs legate [1970], 1 0.Re 392.28. Dens (3d) 506 (CALs 
Pierce v. Strathroy Hospital (1924) 27 0O.W.N. 180. 

Pikes vichansinger’( 1898)" 155"N2¥2" 201 at"209s .49°N.Es 760° (Ns YsC 2AR) 
Pimm v. Roper (1862) 2 F. & F. 783, 175 E.R. 1283. 

Pippinev. oheppard. (1822)) | Price 400. si47ee Reon. 

Pollard v. Chipperfield 7 W.W.R. 596, [1953] 1 D.L.R. 529 (Sask. C.A.). 
Prescott v. McArthur 62 0.L.R. 385, [1928] 3 B:ER. 489. 


Price: voi bawski.( 1977). 48 OR. (2d). Mos. I ERM .On 303-02 wien. (od) 
TSOELESA Se 


Pudney v. Union-Castle Mail SS. Co. [1953] 1 Lloyd's Rep. 73. 


Queensland Stations v. Fed Commr. of Taxation (1945) 70 C.L.R. 539 
Aust): 


Radclyffe v. Rennie [1965] S.C.R. 703, 53 D.L.R. (2d); affirming 43 D.L.R. 


(2d) 360. 


409 


Y 15M! ae 9) am 8 a hilt ron ‘au cael 


ee 


[9..Abe wanes) geal Re 80 lest 


wee (EG): oe Dri 


PAE DRAB) Oe hy wT feaer )) be nc 20H fo 082 


prema ies fONF (DS) . Aid ae ar A. u, W OF | 


-_ 


hii nen 
AP a a EN, «3.4 08. 208 ts TOS a ech ests nt SAGH 6 W | 


Se) eee ee a 


i: 7 ; A or Pe Yi: 
? ats jd a ,™, v 


‘ or BST i 2 ae ak 


~ 
sz) 


IAD TOT A eC (she 26 
eid saad, fy bs 26H bi (sae) tana 


A | ee. 


a “Hes 


Siam C CRAM YT OO avset 

Yin mon .Gue) padmyr ite fl 
4 ah A 

MS eee Slvded B Rte SW 


43, 8. 080 woe per cake 
eae (oS) 3-29 18 eth 
a » (Ser Sali sae at ks 
le aeee) PE 22 BN (OAT } Deh, ‘6 ans. 232 Lf. . 
oot) vor Bide a4 ‘eeety bos. 5 
A) Bie ot) wae see rs 0 if cover ot 99.4 ¥ 99d) 
: O81 WM We (sei) tesiae ot ys Hated « a 


y 
oo 
Y 
i 


% 


cnc) eg oil eBK a8 ss ve ae Mv 


: as BL € ae ane find. 0 $0 ; 
| CIT (OS) «ALO af na new ti aa 

\ EP 
to, ts SLY 

PAY aM exo i (eeery sos kil 328) pee } 


bee. hd vf, (aa! ) nos oor md 8 


bs 


aay wy Natt ; err 


Raleigh-Fitkin-Paul Morgan Memorial Hospital v. Anderson (1964) 201 A. 
(2a) 537 (Ne ScO.k. 


Ralston v. Tanner (1918) 43 O.L.R. 77. 

omicv., Iwitcnell: (1909 }262 Vt. 79.. 71 A. 1045 (Vt. Sc€.)% 

Reference re Sections 222, 224, 224A of The Criminal Code (1971) 3 N.B.R. 
(Zap 25ss 1SaCr.. LeQeiSS6yme Coe. 0 8 (2d)5243 ISED.LER 2 (3d)1559 
(CLAS) 

R. v. Akerele [1943] 3 W.W.R. 167. 


Peeve anderson: (1914) Sew WR. 10525°7 AltasLRel02, 22 C.C:C..455,. 16 
OeeeRE 203 (GA. )E 


Reis Batemane]9\ Cri App. Rep. 8° (19259 .Alll EWR?. 45) 4 18TIERE 557 
(OsCtA)< 


Peavy courne | 1939) 1 K.B.. 687, (1938) 3° All E.R. 615. (C.GsA.)- 


R. v. Burgess [1974] 4 W.W.R. 310 (B.C.). 

peeve (Grardine’(1939)°71 C.C.63°295e( 0nd. )8 

pea scondon o4 0.0 .R.. 355,42 CCG e26. 1 1924 acD bk. 358. 

Peeecnesnan:09 O.UcR. 156, 46°C. 0.1/2.7) 19264e4) 0.L Rw / 3a A.) 

feovermawker( 9/5) 7 OLR. (2d) N45.) 2OsG REN Siuioee C20 -C. (2d) lon 
reversing? 3c 0seR. (2d). 2105 A6Re C20: Wien ju4ss (ee. )4 

R. v. Homeberg ft92 14). IeW.We Rs 1067 7 168A tite .BURt 13559) 352.C .C862 240, 59 
Be eromsUOl (CC As): 

Peeve nunter. The Times; 9 February 1974. 

R. v. Maurantonio f£1968), I O:Ren 14sec cGtReNe oe o7 om 1 1968) (270 6.0. Ss 
65 D.L.R. (2d) 674; appeal quashed and leave to appeal refused 2 
GEREN 502975: (SC20.5 . 

Roe VesPerras.er See Perras: veeR: 

he Veppettipiece 18 C.R.N-S. 9236, fetO72)] +5 WW Re 129. 8756 CeCe (2d)is3 
(Bee. CLAG)S 

R. v. Potvin (1971) 16 C.R.N.S. 233 (Queencr Ay): 

Rut veuRogers’ 426eR .N5St0303 ,W65.W.WIRe 193, .(00968) 4 C.C.C..278 

Bo retRe CSAs). 

R. v. St.Jean (1976) 34) €-RIN2S. 378 (Que. GaAy): 


410 


1.84 (Fey oti) fs esi ‘oat bi ares 


‘om. D) BEN Ac deQ f Lasery 8 ae whe 3.0 a0 ete, ‘Rol; O Y a 


42 .9,9.3 95 S0t thd meee ¥ S201 wh aM @ est 
; mal he 2) efor 


OFS 19, 90 ee ORE cee Bath oh (T30i Aa W f a3} 


uy. (oe) es ee ‘hack ac  isnery aes 2M > ars He! 


Ah 108 on aoenabed 9 lie va 


. | ele t (st 
ike wee aye abi roy yes ce iS 


wee (ie wg 


0 at 29 (08) 2-9 “5 


AF iM We Cem 


ra? dT PROD hee i reset 6 a wnt oa 9438" 


tA, 3.3) ie 8.2 TEAS (aeet) 168 ant ‘idols ue 
ee Ko8) ore Ain & fare ] 2 | 

300) es co aed rf {Re cer) ae 

iE O'S f sce i, a 5 2 St, tee 3 oe 


ot Pye) ae ay. o¢ of on SaMats a oe” ace tbs) os on (at vel.) . 
a bis 3) SEN (a8) od, ao “ar re OES {b8) ies) Bal bik fi 
an zim 


)% ical oe ae 
“over Yibdadet oSeeit a mit. 


dy) SCAT ARE oR amed S eh HOt react) Mi ee, wah 
s Peay Ta ei od ovsal ane baaeye ay ere oa 


eer "y 4 east 


‘i 
ae 


ele / 


A 9.908) 
a ‘oop ees: Oot 1.28 (rtet) nt 
es (2.5.0 8 Tapery Mer Rey ete MHD ® es 


(na ale 20s Uae 2 
eK Ts a) 
gr Piao 


R. v. Sauve FI965 1) Ques “SOGs. 129% 

memes Semen tuk: (1955 )ec) Cake lO NAeWeWR, 523, 111 €.C.C. 370 (Alta.). 

R. v. Spencer (1867) 10 Cox C.C. 525 (Assizes). 

R.iv. Stewart (1977) unreported, (Alta. S.C.). 

ReaveeWatson*f 1936 |-2«W.WeRs 560.'50'B:C.R: 531, 66°C.C2C. 263, [1936] 4 

Meee hf ono 80 lA. 

R. v. Wray [TOF diheS <C IRUI272 BIR CER INS? 235 . 901970) 476.6208. 15 11 
Deon (50 )) 67.3 

nemneee. | 1947) Que. KB. 457 4C oA.) 

Revpiavcnuaenes, (1977) 1on0.Reu(cedy 306, 1 L.M.0. 50, 78)0:L.R. (3d) 35; 
Newernial ordered: ( 1978)26 CsOclai.eec7. 2 Le MeOe 15824) On. (ed) 
ie 89° DelsRs. (3d) 112. (Ont. %OcA.). 


Reynen v. Antonenko [1975] 5 W.W.R. 10, 30 C.R.N.S. 135, 20 C.C.C. (2d) 
saved eke (od) 124-(Alta. ). 


Pueciit Vv. Metro. Lite Ins. (1939) 45 K.L.N.S. 446. 6 T.L.R. 275 (Que. 
S209): 


Riemey. ye ierponte( 1862) 34F. & Fuis5,0176 iE .R. 16. 

Richardson v. Nugent (1918) 45 N.B.R. 331, 40 D.L.R. 700 eC. Aa. 
mickley v. Stratton (1912) °22°0.W.Riz 282) (SCO WON? 11341) 4.0L URE 5952 
Robinson v. Annapolis Gen. Hospital (1956) 4 D.L.R. (2d) 421 (N.S.). 
Robinson v. Englot [1949] 2 W.W.R. 1137 (Man.). 


Robinson voanostrOftice | aord) | Weeen.. 1i7O, 1 ova? Ald E.R. 737 
(CoA yi 


Rodych v. Krasey [1971] 4 W.W.R. 358 (Man.). 


Roe v. Minister of Health; Woolley v. Same [1954] 2 Q.B. 66, [1954] 
Riavethil ©. Raalol, (aptarming,. [| 195499) WiloRs bas w( GA.) < 


Rogers v. Lumberman's Mutual (1960) 119 So. 2d 649 (La. C.A.). 


Royal Victoria Hospital v. Morrow. See Morrow v. Royal Victoria Hospital. 


Rutledge v. Fisher [1940] 3 W.W.R. 494 (B.C.). 
Sabapathi v. Huntley [1938] 1 W.W.R. 817 (P.C.). 
Sadler v. Henry [1954] 1 Brit. Med. J. 1331. 


41] 


3%, Y TEs. peo we 18 Wie oh ih 7 pay! doing Rime 


bH OOK ol 4.0 Ob TEE RBM? a erer), coaqun -» Noni sats 


rah wit Aa a8, 0S 0 


: Me a7 < ay 
‘aeve ' } 
Bs, ah 


1 ash eh up id 


les stzeh) és. i) a x09 s(t a a 
| : ‘Siete au ¥ 
botuen 3th). aettogerny (sel Sasa em 

A 

‘Vea 48 Of 1088: Met s (deer) noe sai 

ie ) ; ; Betas: i te bee a 


+. 
4 a a oh o Bie T% ‘és New a. ne 
nN ie i ae (pe) “He Te 7 
Sy j > ae ee hy e 1) 


“(ADD NO SF aa cvaery, Rev 
(Ver ) edith aa 


5 08 0M 7 ROR TES) LALO abt 
A455 SSS .ededo 8 (ever) be 7b 9: Stat wen 
Mad ‘an SE ARs dd O83 ona 


ae - = 


OEE 2. AA) CE! OF Sal M 4. 


Bl ashe odaithiye me a5 
b Abey oa oy 


td E8 ere sao Buse 5am «ia 


4 

= 
a 

1 


at ad att ,2e , 1%, ei sas , inogrst 5.) ie Bil iti 

FRET Meike 6588 “2.4005 8 (fe) nossa Wyse t 
i Sh is 0 - (9821) emg ed 3 atti onsen al 
| it -) seth ‘ oe cover. olga x nozml int OOF 

: ter] ee yi nt: 


te ft. 2 O08, agi 
’ 
AEE f (O3e! ae 
leGR «Vv “ove 92 wor" y er 
mer ane wah «vasa 


dle ee fan LOD a sitat? ae 
7 steal ay te ry (eter) voltm 
ak | | 


4 A 
» . 
- hens i ar al pe ted 7 ry 
«ee « Oo z € : re 


412 


SeiiGermainny | R.111976 ]) Que. G.R.. 185 

srayiilaine visS.« [11966]: CS.) 249 (Que.\):. 

Same-ts:. vi) Davis [943] 2 Ally E. Reig), 1K SB .. 526 '(CA'.). 
Saxton, Re [1962] 1 W.W.R. 968, [1962] 3 All E.R. 92 (C.A.). 


Ssemioendorf v. New York Hospital (1914) 21] N.Y. 125, 105 N.E. 92 
EN Y.. One) 


Schwebel v. Telekes [1967] 1 0.R. 541, 61 D.L.R. (2d) 470 (C.A.). 
Schweizer v. Central Hospital (1974) 6 O.R. (2d) 606, 53 D.L.R. (3d) 494. 


Scott v. London & St. Katherine Docks Co. 3 H. & C. 596, [1861-73] All 
Parworep. 246.2159 EJRYECEXs (6h). 


selkirk v. Hyde [1958] R.P. 281 (Que.). 

Serre wwe de Tilly (1975) 8 O.Rok(2a)e490, 58 D.L.R. (3d) 362. 

Shaw ie Swift Current Union Hospital Bd. [1950] 1 W.W.R. 736 (Sask. C.A.). 
Shickele v. Rousseau (1966) 55 W.W.R. 568 (B.C.C.A.). 

Simard v. R. (1963) 43 C.R. 70 (Que. C.A.). 

Simonsen v. Swenson (1920) 104 Neb. 224, 177 N.W. 831 (Neb. S.C.). 

Simpson v. Local Bd. of Health of Belleville (1917) 40 0.L.R. 406 (C.A.). 


Sinclair v. Victoria ET [1943] 1 W.W.R. 30, 50 Man. R. 297, [1943] ] 
DP SR ebe02) (CAS 


Sisters of St. Joseph of the Diocese of London v. Fleming [1938] S.C.R. 


“San eis aie A ee OR ee oe 

Sisters of St. Joseph v. Villeneuve [1975] 1 S.€a&. 285. 

Slater v. Baker (1767) 2 Wils. 359, 95 E.R. 860. 

Shavutyentv. (Baker °£1976)<1 4S CAR. (254, e075 84 WoWR. 6205.38 €CR.NIS. 


306, 55 DLR. (3d) 224: reversings [1973 | SW WR. 7235-41 Dee. 
(3d) 71 (sub nom. Re Slavutych and University of Alta. Bd. of 


Governors). + 
Smith v. Auckland Hospital Bd. [1965] N.Z.L.R. 191 (C.A.). 
Smith v. Driscoll (1917) 94 Wash. 441, 162 P. 572 (Wash. S.C.). 
Smith v. Leech Brain & Co. (W62H .2 IQ: BatdOSyehl96T]53 AIV.E.R. #159. 


| 
i 


ALT) ase: Bvtt ae : 11% tes 
ed) $A. 3 OOK, © ESRRED! = nee 
Se Rn Rol, 38h ES (NES tetts q2e HAoY oM . 


4 ANS) OND (OSR LR. hay 
heb (HE) 8.4.0 Ee 800 (oS URG2 


tA (eSat38T) 082 9 a oR Be rat samt 3 7 


(ug) ‘tes | 
ine) .B, ae Be oes (ns) 9.0 8 5 yatety 4, 


Ae) tend) BES Heel h, TORRE) aah! Lezgzoi oii 4 
CuReide Saeed ai A. a. Wee (aver) pee fi 


1.2 dea) a8! alias -d0M ro coset}. ges 2 
iA.) 20a pags: (Wy, at tivel [98 21 | 
CesOr) , eS Hc 08, 88 hal nein th 


ae 
W292 (SERt ) pateeta iy sobaos 9 *9 9 saea0ta att mu 


63 ache ft cater oy ouesatt .v ystol .$8 30-2 


068 3 ae » Ree seltwes ety Piet 


oo Ae nee Pn Be es ae: p [evel i» Ki 
8: L048 SS Re te Feravey ; ts Age ea 
te..bB 221A Ye eet itaytuyel2 of ‘i pn ee} ae 


: ? 
> 1 Soe eet. ba Testa 


ef-d.2 12a) She LS SH At: “has ae (se). ito; 
M2tt VA.3 Tin © LiaePT 20 av 8 (set) 


Smith v. Rae (1919) 46 0.L.R. 518, 51 D.L.R. 323 (C.A.). 
Smothers v. Hanks (1872) 34 Iowa 186, 11 Am. Rep. 141 (S.C.). 
Spencer (David) Ltd. v. Field [1939] S.C.R. 36, [1939] 1 D.L.R. 129. 


Spencer v. Indian Head Union Hospital Bd. [1974] 5 W.W.R. 374, 48 D.L.R. 
449 (Sask. C.A.). 


seade! V¥. Albertson [ 1954) 2 0.L.R..328 (Sask. C.A.). 
Stamper v. Rhindress (1906) 41 N.S.R. 45 (C.A.). 


Staple v. Winnipeg (1956) 18 W.W.R. 625, 5 D.L.R. 751; affirmed 19 W.W.R. 


672, 5 D.L.R. (2d) 759 (Man. C.A.). 
Strangeways-Lesmere v. Clayton [1936] 1 All E.R. 484, [1936] 2 K.B. 11. 
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Tarasoff v. Regents of University of California (1976) 131 Cal. Rptr. 14 
be0ehe2d 553: (Calis. 2). 


Hay lonrv.uaray)1)-MsPsRee5e8, [1937] 4 DE Rad23:(N.B.C.A.). 


Tefft v. Wilcox (1870) 6 Kan. 46. 


Thompson v. Barry 41 O.W.N. 138, [1932] 2 D.L.R. 814; reversing 41 0.W.N. 


haere S32 )eP 0.L.R: 805 (C-A.).. 

Thompson v. Columbia Coast Mission (1914) 20 B.C.R. 115 (C.A.). 
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Public Health Protection Act, 1972 (Que.) c. 42, s. 36. 


feansport.Act, 1972 (Que.)., .c.. 55. Ss. 86. 


SASKATCHEWAN 


Contributory Negligence Act, R.S.S. 1965, c. 91. 

Emergency Medical Aid Act, 1976 (Sask.), c. 17, s. 3. 

Hospitat standards Act. ReS As. 1905 sic, Oo. mSvmedls, S.0c21 CNnalovenac: 
B29 Ss. 32 23) [rene 19724 Ce 52s eS oc a aagTOH77 . Ce Odes Ons. Se 
24230 ens VIO72emnCe 52. Semele 

Human Tissue Gift Act, 1974 (Sask.), c. 47. 

Partnership Act, (R.S.S.. 1965.0C.) 387. Ss lesa Se aia 

Saskatchewan Evidence Act; R.S.S. 965, ‘emoU, S..300 am. 1969.c. 51. -s.. 
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YUKON TERRITORY 


Medical Profession Ordinance, R.O.Y.T. 1976, c. M-6, s. 11(1). 
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ENGLAND 


Miscarriage of Women Act, 1803 (43 Geo. 3, c. 58). 

Offences of the Person Act, 1861 (24 & 25 Vict. c. 100). 

British North America Act, 1867 (30 & 31 Vict., c. 3), $s. 91, 92. 
fant: Lite (Preservation) Act, 1929°(19 8:20 Geo. 5yc.) 34), s. 1(1). 
Pimitation Act.) 1963, c.147. 
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